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CITATION
Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the
acronym WSR Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.
PUBLIC INSPECTION OF DOCUMENTS
A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public
inspection during normal office hours. The code reviser’s office is located in the basement of the Pritchard Building in Olym-
pia. Office hours are from 8 am. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concerning
material in the Register or the Washington Admmlstratlve Code (WAC) may be made by calling (360) 786-6697.
REPUBLICATION OF OFFICIAL DOCUMENTS
All documents appearing in the Washington State Register are prepared and printed at public expense. There are no
restrictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.
CERTIFICATE
Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.
DENNIS W. COOPER
Code Reviser

STATE MAXIMUM INTEREST RATE
(Computed and filed by the State Treasurer under RCW 19.52.025)

The maximum allowable interest rate applicable for the month of March 2005 pursuant to RCW 19.52.020 is twelve point zero
percent (12.00%) per annum.

The interest rate required by RCW 4.56.110(3) and 4.56.115 for the month of March 2005 is 4.786%.

NOTICE: FEDERAL LAW PERMITS FEDERALLY INSURED FINANCIAL INSTITUTIONS IN THE STATE TO
CHARGE THE HIGHEST RATE OF INTEREST THAT MAY BE CHARGED BY ANY FINANCIAL
INSTITUTION IN THE STATE. THE MAXIMUM ALLOWABLE RATE OF INTEREST SET FORTH
ABOVE MAY NOT APPLY TO A PARTICULAR TRANSACTION.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

The Register is arranged in the following eight sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals. .

(c) EXPEDITED RULE MAKING-includes the full text of the rule being proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

(d) PERMANENT-includes the full text of permanently adopted rules.

(e) EMERGENCY-includes the full text of emergency rules and rescissions.

(f) MISCELLANEOUS:-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

(2 TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

’ 1. ARRANGEMENT OF THE REGISTER

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:

(@) In amendatory sections—
(i) underlined material is new material;

(i1) deleted material is ((timed-out-betweendoubleparentheses));

®) Complete new sections are prefaced by the heading NEW SECTION;
© The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office. '

4. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the
rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.

©) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules. '

’5. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].



2004-2005
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited
Number Closing Dates ' Date Hearing Date>  Rule Making*
Non-OTSand  Non-OTSand ~ OTSZor
30 p. or more 11to 29 p. 10 p. max.
For Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
04 -15 Jun 23, 04 Jul7, 04 Jul 21, 04 Aug 4,04 Aug 24,04 Sep 21,04
04 -16 Jul7, 04 Jul 21,04 Aug 4,04 Aug 18,04 Sep 7,04 Oct 5,04
04 -17 Jul 21, 04 Aug 4,04 Aug 18,04 Sep 1,04 Sep 21,04 Oct 19,04
04 -18 Aug 4,04 Aug 18,04 Sep 1,04 Sep 15,04 Oct 5,04 - Nov2,04
04-19 Aug 25, 04 Sep 8, 04 Sep 22,04 Oct 6,04 Oct 2§, 04 Nov 23, 04
04 -20 Sep 8,04 Sep 22,04 Oct 6, 04 Oct 20, 04 Nov 9, 04 Dec 7,04
04 - 21 Sep 22,04 Oct 6,04 Oct 20, 04 Nov 3,04 Nov 23,04 Dec 21,04
04 -22 Oct 6, 04 Oct 20, 04 Nov 3, 04 Nov 17,04 Dec 7,04 Jan 4, 05
04 -23 Oct 20, 04 Nov 3, 04 Nov 17, 04 Dec 1,04 Dec 21, 04 Jan 19, 05
04 -24 Nov 3,04 Nov 17, 04 Dec 1, 04 Dec 15,04 Jan 4, 05 Feb 1, 05
05 - 01 Nov 24, 04 Dec 8, 04 Dec 22, 04 Jan 5,05 Jan 25, 05 Feb 23, 05
05 -02 Dec 8, 04 Dec 22, 04 Jan §, 05 Jan 19, 05 Feb 8, 05 Mar 8, 05
05 -03 Dec 22, 04 Jan 5, 05 Jan 19, 05 Feb 2, 05 Feb 22, 05 Mar 22, 05
05 -04 Jan 5, 05 Jan 19, 05 Feb 2, 05 Feb 16, 05 Mar 8, 05 Apr 5,05
05 - 05 Jan 19, 05 Feb 2, 05 Feb 16, 05 Mar 2, 05 Mar 22, 05 Apr 19, 05
05 - 06 Feb 2, 05 Feb 16, 05 Mar 2, 05 Mar 16, 05 Apr 5,05 May 3, 05
05 - 07 Feb 23, 05 Mar 9, 05 Mar 23, 05 ’ Apr 6, 05 Apr 26, 05 May 24, 05
05 - 08 Mar 9, 05 Mar 23,05 - Apr 6, 05 Apr 20, 05 May 10, 05 Jun 7, 05
05 -09 Mar 23, 05 Apr 6, 05 Apr 20, 05 May 4, 05 . May 24, 05 Jun 21, 05
05 -10 Apr 6, 05 Apr 20, 05 May 4, 05 May 18, 05 Jun 7, 05 Jul 6, 05
05 -11 Apr 20, 05 May 4, 05 May 18, 05 Jun 1, 05 Jun 21,05 Jul 19, 05
05 -12 May 4, 05 May 18, 05 Jun 1, 05 Jun 15, 05 Jul5, 05 Aug 2, 05
05 -13 May 25, 05 Jun 8, 05 Jun 22,05 ’ Jul 6, 05 Jul 26, 05 Aug 23,05
05 -14 : Jun 8, 05 Jun 22,05 - Jul 6, 05 Jul 20, 05 Aug9, 05 ’ Sep 7, 05
05 -15 Jun 22, 05 Jul 6, 05 Jul 20, 05 Aug 3,05 Aug 23,05 Sep 20, 05
05 - 16 Jul 6, 05 Jul 20, 05 Aug3,05 Aug 17,05 Sep 6, 05 Oct 4,05
05 - 17 Jul 27,05 Aug 10, 05 -Aug 24, 05 Sep 7,05 Sep 27,05 Oct 25, 05
05 -18 Aug 10, 05 Aug 24, 05 Sep 7, 05 Sep 21,05 Oct 11,05 Nov 8, 05
05-19 Aug 24, 05 Sep 7,05 Sep 21, 05 Oct S5, 05 Oct 25,05 Nov 22, 05
05 - 20 Sep7,05 - - Sep21,05 Oct5,05 Oct 19, 05 Nov 8, 05 Dec 6, 05
05 - 21 Sep21,05 - Oct5,05 - Oct-19, 05 . Nov 2,05 . . Nov 22,05 Dec 20, 05
05 - 22 Oct 5,05 Oct 19, 05 Nov 2, 05 Nov 16, 05 Dec 6, 05 Jan 3, 06
05 .23 Oct 26, 05 Nov 9, 05 Nov 23, 05 Dec 7,05 Dec 27,05 Jan 24, 06
05 -24 Nov 9, 05 Nov 23, 05 Dec 7, 05 Dec 21,05 Jan 10, 06 Feb 7, 06

1
All documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see
WAC 1-21-040.
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the ordeér typing service (OTS) of the code
reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier
non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register. : »

4 ’ : - ’
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited rule making and the agency adoption date.
No hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040. i



REGULATORY FAIRNESS ACT

The Regulatory Faimess Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Faimess Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not takmg steps to reduce the impact
of rules on small businesses. :

When is an SBEIS Required?
When: '

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one’
industry.

» When is an SBEIS Not Required?

- When: ]

The rule is proposed only to comply or conform with a federal law or regulation, and the state
.- has no discretion in how the rule is implemented; :

There is less than minor economic impact on business;

The rule REDUCES costs to busmess (although an SBEIS may be a useful tool for demonstratlng
this reduced 1mpact) '

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS
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WSR 05-05-011
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed February 8, 2005, 10:09 a.m.]

Subject of Possible Rule Making: WAC 260-36-085
License and fingerprint fees.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.020 and 67.16.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To address the discrepancy
between the $101 license fee for vendors and veterinarians
with the provision that license fees not exceed $100 for per-
sons obtaining more than one type of license in a calendar
year.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert J. Lopez, Administrative Ser-
vices Manager, Washington Horse Racing Commission,
6326 Martin Way, Suite 209, Olympia, WA 98516-5578,
phone (360) 459-6462, fax (360) 459-6461, rlopez@whrc.
state.wa.us.

February 7, 2005
R. M. Leichner

Executive Secretary

WSR 05-05-012
PREPROPOSAL STATEMENT OF INQUIRY
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed February 8, 2005, 10:11 am.)

Subject of Possible Rule Making: WAC 139-05-200
through 139-05-250, law enforcement.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.101.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To improve effectiveness,
clarity and intent in order to better serve clients, stakeholders,
and citizens.

Process for Developing New Rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sonja Hirsch, Confidential Secretary,
Criminal Justice Training Commission, 19010 1st Avenue
South, Burien, WA 98148, phone (206) 835-7345, fax (206)
439-3860. Stakeholders were contacted by e-mail to advise
them of the intended rule amendments. Proposal also listed
on the agency website. .

Negotiated rule

February 3, 2005
’ Sonja Hirsch
Confidential Secretary

WSR 05-05-014

WSR 05-05-013
PREPROPOSAL STATEMENT OF INQUIRY
. CRIMINAL JUSTICE
TRAINING COMMISSION
(Filed February 8, 2005, 10:13 a.m]

Subject of Possible Rule Making: WAC 139-10-235
Basic misdemeanant probation/classification academy cur-
riculum.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.101.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Adult Services Acad-
emy was divided into three separate tracks: County proba-
tion, state DOC community corrections officers, and state
institutional counselors. Changes in WAC 139-10-210 have
reconfigured these academies. Now the specific curriculum
for each of these academies shall be defined.

Process for Developing New Rule: Negotiated rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sonja Hirsch, Confidential Secretary,
Criminal Justice Training Commission, 19010 1st Avenue
South, Burien, WA 98148, phone (206) 835-7372, fax (206)
439-3860. Stakeholders were contacted by e-mail to advise
them of the intended rule amendments. Proposal also listed
on the agency website.

February 3, 2005
Sonja Hirsch

Confidential Secretary

WSR 05-05-014
PREPROPOSAL STATEMENT OF INQUIRY
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed February 8, 2005, 10:15 a.m.]

Subject of Possible Rule Making: WAC 139-10-530
Basic community corrections officer academy curriculum.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.101.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Adult Services Acad-
emy was divided into three separate tracks: County proba-
tion, state DOC community corrections officers, and state
institutional counselors. Changes in WAC 139-10-210 have
reconfigured these academies. Now the specific cumculum
for each of these academies shall be defined.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sonja Hirsch, Confidential Secretary,
Criminal Justice Training Commission, 19010 1st Avenue
South, Burien, WA 98148, phone (206) 835-7372, fax (206)
439-3860. Stakeholders were contacted by e-mail to advise

Negotiated rule

Preproposal

—
=
(-]
[—]
[
[—]
(-
(-
ded
[
(=




el
=
(-]
[—}
[
[—]
[
[-™
[}
=
[— %9

WSR 05-05-015

them of the intended rule amendments. Proposal also listed
on the agency website.

February 3, 2005

Sonja Hirsch

Confidential Secretary

WSR 05-05-015
PREPROPOSAL STATEMENT OF INQUIRY
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed February 8, 2005, 10:16 a.m.]

Subject of Possible Rule Making: WAC 139-10-540
Basic institutional corrections counselor academy curricu-
lum.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.101.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Adult Services Acad-
emy was divided into three separate tracks: County proba-
tion, state DOC community corrections officers, and state
institutional counselors. Changes in WAC 139-10-210 have
reconfigured these academies. Now the specific curriculum
for each of these academies shall be defined.

Process for Developing New Rule: Negotiated rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sonja Hirsch, Confidential Secretary,
Criminal Justice Training Commission, 19010 1st Avenue
South, Burien, WA 98148, phone (206) 835-7372, fax (206)
439-3860. Stakeholders were contacted by e-mail to advise
them of the intended rule amendments. Proposal also listed
on the agency website.

February 3, 2005
Sonja Hirsch

Confidential Secretary

WSR 05-05-018
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD FOR
COMMUNITY AND TECHNICAL COLLEGES
[Filed February 8, 2005, 2:01 p.m.]

Subject of Possible Rule Making: Title 131 WAC gov-
erning the Washington State Board for Community and
Technical Colleges' retirement plan. _

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.10.400.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Update plan rules for clarifi-
cation and provide access for plan participants to new retire-
ment saving options made available by TIAA-CREF.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-

Preproposal

Washington State Register, Issue 05-05

cies: The Internal Revenue Service will review the updates to
plan documents to confirm tax status of contributions.

Process for Developing New Rule: Normal rule making.

Interested parties can participate in the decision to adopt

the new rule and formulation of the proposed rule before pub-

lication by contacting John Boesenberg, P.O. Box 42495,

Olympia, WA 98504-2495, (360) 704-4303.

February 8, 2005

DelRae Oderman

Executive Assistant

Agency Rules Coordinator

WSR 05-05-019
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD FOR
COMMUNITY AND TECHNICAL COLLEGES
[Filed February 8, 2005, 2:02 p.m.]

Subject of Possible Rule Making: Title 131 WAC gov-
eming Washington's community and technical college sys-
tem.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 28B.50 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules may need to be revised
or changed in the area of tuition charges for certain ungraded
courses.

Process for Developing New Rule:- Normal rule-making
process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting DelRae Oderman, State Board for
Community and Technical Colleges, P.O. Box 42495, Olym-
pia, WA 98504-2495.

February 8, 2005

DelRae Oderman
Executive Assistant
Agency Rules Coordinator

WSR 05-05-032
PREPROPOSAL STATEMENT OF INQUIRY
SECRETARY OF STATE
{Filed February 10, 2005, 3:14 p.m.]

Subject of Possible Rule Making: Reimbursement of
development costs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 29A.04.611.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Federal legislation (Help
America Vote Act of 2002) requires states to implement a
uniform, official statewide voter registration list. This rule
sets forth the conditions required for vendors to receive reim-
bursement for costs related to developing an interface
between the vendor's system and the state database.
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Paul Miller, 520 East Union, Olympia,
WA 98504, (360) 725-5783, pmiller @secstate.wa.gov.

February 10, 2005
Sam Reed

Secretary of State

WSR 05-05-050
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed February 14, 2005, 3:23 p.m.]

Subject of Possible Rule Making: WAC 16-303-020
Schedule of charges—Billing policies and procedures, 16-
303-200 Seed program testing fees, 16-303-210 Fees for spe-
cial seed tests, 16-303-250 Miscellaneous charges for seed
services, 16-303-310 Organization for economic cooperation
and development scheme for varietal certification (0.E.C.D.)
fees, and 16-303-320 Certification fees for seed certified by
the department.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Section 309(2), chapter 25, Laws of 2003 1st sp.s.,
RCW 15.49.310, 15.49.370(3), and chapter 34.05 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendments to chapter 16-
303 WAC are necessary so the fees charged for certain pro-
gram activities reflect current seed industry production prac-
tices and ensure that the program recovers its full cost of pro-
viding services to the industry. The proposed amendments
will: ’

. Increases certain fees beyond the Office of Financial
Management fiscal growth rate factor to cover the cost
of providing seed certification services;

. Establish a new fee for services currently provided for
free;

. Modify certification fee rates to create an equitable fee
structure based upon crop yields; and

. Correct typographical, spelling and similar errors.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: In response to a sug-
gestion from the Washington State Department of Agricul-
ture (WSDA) Seed Program Advisory Committee, the
department formed an ad hoc committee comprised of advi-
sory committee members and other industry representatives
to study and advise the department regarding seed program
fees. The recommendation of the ad hoc committee was to
increase certain fees. The Seed Program Advisory Commit-
tee concurred with this recommendation. WSDA staff will
develop the specific rule proprosal. In turn, seed industry
representatives and the advisory committee will review and
comment on the proposed rule amendments. Interested par-
ties can participate in the public hearing/public comment pro-
cess, the dates of which will be announced when the depart-
ment files the rule proposal with the code reviser.

WSR 05-05-061

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Fawad Shah, Program Manager, Wash-
ington State Department of Agriculture, Seed Program, 21
North 1st Avenue, Suite 203, Yakima, WA 98902, (509) 225-
2636, e-mail Fshah@agr.wa.gov.

February 14, 2005

Robert W. Gore
Assistant Director

WSR 05-05-061
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed February 15, 2005, 11:13 a.m)

Subject of Possible Rule Making: WAC 458-20-24001
Sales and use tax deferral—Manufacturing and research/
development activities in ((distressed-areas)) rural counties—
Applications filed after ((Fuly-314:-1999)) March 31, 2004 and
458-20-24001A Sales and use tax deferral—Manufacturing
and research/development activities in ((distressed-areas))
rural counties—Applications filed prior to ((August3-1999))
April 1, 2004.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300 and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Chapter 82.60 RCW estab-
lishes a sales and use tax deferral program. The purpose of
the program is to promote economic stimulation, create
employment opportunities, and reduce poverty in certain
areas of the state. The legislature established this program to
be effective solely in those areas and under circumstances
where the deferral is for investments that result in the creation
of a specified minimum number of jobs or investment for a
qualifying project.

The department is considering a revision to this rule to
incorporate provisions of chapter 25, Laws of 2004. These
provisions extend the expiration date of the deferral program
to July 1, 2010. Furthermore, they require a recipient of the
deferral to complete an annual survey. The definitions of eli-
gible area and eligible investment project are also revised.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request. Written comments on
and/or requests for copies of the rule may be directed to Allan
C. Lau, Interpretations and Technical Advice Unit, P.O. Box
47453, Olympia, WA 98504-47453 {98504-7453], e-mail
Allanl@dor.wa.gov, phone (360) 570-6134, fax (360) 586-
5543.

Preproposal
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Public Meeting Location: Capital Plaza Building, 4th
Floor, L&P Large Conference Room, 1025 Union Avenue
S.E., Olympia, WA, on March 30, 2005, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

February 15, 2005
Alan R. Lynn
Rules Coordinator

WSR 05-05-062
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
(Filed February 15, 2005, 11:14 am.]

Subject of Possible Rule Making: WAC 458-20-24003
Tax incentives for high technology businesses.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 82.32.300 and 82.01.060(2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule explains the tax
incentives, contained in chapter 82.63 RCW and RCW
82.04.4452, which apply to businesses engaged in research
and development or pilot scale manufacturing in Washington
in five high technology areas: Advanced computing,
advanced materials, biotechnology, electronic device tech-
nology, and environmental technology.

The department is considering a revision to this rule to
incorporate provisions of chapter 2, Laws of 2004. These
provisions extend the expiration date of the credit and the
deferral program to January 1, 2015. Furthermore, they
require completion of an annual survey by a person claiming
the credit and an applicant of the deferral program. The
method of calculating the credit is revised. Finally, the defi-
nitions of eligible investment project, person, initiation of
construction, and qualified research and development expen-
ditures are either added or revised.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, fax,
or at the public meeting. Oral comments will be accepted at
the public meeting. A preliminary draft of the proposed
changes is available upon request. Written comments on
and/or requests for copies of the rule may be directed to Allan
C. Lau, Interpretations and Technical Advice Unit, P.O. Box
47453, Olympia, WA 98504-47453, e-mail Allanl@dor.wa.
gov, phone (360) 570-6134, fax (360) 586-5543.

Public Meeting Location: Capital Plaza Building, 4th
Floor, Executive Large Conference Room, 1025 Union Ave-
nue S.E., Olympia, WA, on March 23, 2005, at 10:00 a.m.

Preproposal
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Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

February 15, 2005
Alan R. Lynn

Rules Coordinator

WSR 05-05-066
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
(Filed February 15, 2005, 11:27 a.m.]

Subject of Possible Rule Making: Review the current
fees that exist in the rules for electrical (chapter 296-46B
WAC), plumber certification (chapter 296-400A WAC), con-
tractor registration (chapter 296-200A WAC), elevators
(chapter 296-96 WAC) and factory-assembled structures
(chapters 296-150C, 296-150F, 296-150M, 296-150P, 296-
150R, 296-150T, and 296-150V WAC) for possible
increases.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 18.27, 18.106, 19.28, 43.22, and 70.87
RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A 3.03% fee increase, which
is the Office of Financial Management's maximum allowable
fiscal growth rate factor for fiscal year 2005, may be neces-
sary to help cover the cost of the ongoing services of the con-
tractor registration, factory-assembled structures, plumber
certification, electrical and elevator programs.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department will
solicit input from the director's Factory Assembled Structures
Advisory Board, the Elevator Safety Advisory Committee,
the Plumber's Advisory Board, and the Electrical Board.
Other interested parties and the public may also participate
by providing written comments or giving oral testimony dur-
ing the public hearing and comment process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Christine Swanson, Department of
Labor and Industries, P.O. Box 44400, Olympia, WA 98504-
4400, (360) 902-6411, fax (360) 902-5292, copc235@Ini.
wa.gov.

February 15, 2005
Paul Trause

Director
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WSR 05-05-067
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 15, 2005, 11:28 am.]

Subject of Possible Rule Making: ' Chapter 296-24
WAC, General safety and Health standards and chapter 296-
826 WAC, Anhydrous ammonia.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 49.17.010, 49.17.040, and 49.17.050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: WISHA is proposing to
rewrite and clarify requirements relating to anhydrous ammo-
nia. This rule making is part of our long-term goal to rewrite
our safety and health rules. The proposal will move all anhy-
drous ammonia requirements from chapter 296-24 WAC,
General safety and health standards, and place them into new
chapter 296-826 WAC.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other state or federal agencies (other than OSHA)
are known to regulate this subject.

Process for Developing New Rule: Parties interested in
the formulation of these rules for proposal may contact the
individual listed below. The public may also participate by
commenting after amendments are proposed by providing
written comments or giving oral testimony during the public
hearing process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Beverly Clark, Department of Labor
and Industries, WISHA Services Division, P.O. Box 44620,
Olympia, WA 98504-4620, e-mail clah235@Ini.wa.gov,
phone (360) 902-5516, fax (360) 902-5529.

February 15, 2005
Paul Trause
Director

WSR 05-05-068
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
(Board of Boiler Rules)

[Filed February 15, 2005, 11:36 a.m.]

Subject of Possible Rule Making: General fee increase
of the Board of Boiler Rules, chapter 296-104 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 70.79.030, 70.79.040, 70.79.150, 70.79.290,
70.79.330, and 70.79.350.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Board of Boiler Rules
may identify changes that need to be made to these rules.
Also, a 3.03% fee increase, which is the Office of Financial
Management's maximum allowable fiscal growth rate factor
for fiscal year 2004, may be necessary to help offset inflation
and to maintain the operational effectiveness of the boiler

program.

[51]
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Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The Board of Boiler
Rules will review and approve all rule changes. Other inter-
ested parties and the public may also participate by providing
written comments or giving oral testimony during the public
hearing and comment process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sally Elliott, Department of Labor and
Industries, P.O. Box 44400, Olympia, WA 98504-4400,
(360) 902-6411, fax (360) 902-5292, yous235@Ini.wa.gov.

February 15, 2005
Craig Hopkins, Chair
Board of Boiler Rules

WSR 05-05-069
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
(Board of Boiler Rules)

[Filed February 15,2005, 11:37 a.m.]

Subject of Possible Rule Making: Board of Boiler
Rules—Substantive (chapter 296-104 WAC).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 70.79 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this rule
making is to make clarification and technical changes to the
Board of Boiler Rules—Substantive (chapter 296-104 WAC)
based on actions and requests of the Board of Boiler Rules.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Not applicable.

Process for Developing New Rule: The Board of Boiler
Rules will review and approve all rule changes. Other inter-
ested parties and the public may also participate by providing
written comments or giving oral testimony during the public
hearing process. ’

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Sally Elliott, Department of Labor and
Industries, P.O. Box 44400, Olympia, WA 98504-4400,
(360) 902-6411, fax (360) 902-5292, yous235@Ini.wa.gov.

February 15, 2005
Craig Hopkins, Chair
Board of Boiler Rules

Preproposal
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el
=
[
[—]
(-
[—]
[
(=]
b
[
(-

WSR 05-05-075

WSR 05-05-075
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Filed February 15, 2005, 2:13 p.m.]

The Department of Ecology withdraws the CR-101 fil-
ing WSR 04-06-027 (filed February 24, 2004), Samish River
subbasin instream flow rule, proposed amendment to chapter
173-503 WAC, Instream resources protection program—
Lower and Upper Skagit water resources inventory area
(WRIAs 3 and 4).

The agency has decided to create a new chapter instead
of amending an existing chapter. Immediately after filing
this withdrawal, ecology is filing a new CR-101 that would
create a new chapter for the Samish River subbasin instream
flow rule, proposed chapter 173-503A WAC, Instream
resources protection program—Lower and Upper Skagit
water resources inventory area (WRIAs 3 and 4).

W. G. Bolender

for Joe Stohr
Program Manager
Water Resources Program

WSR 05-05-076
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 05-02—Filed February 15, 2005, 2:14 p.m.]

Subject of Possible Rule Making: This rule making will
establish chapter 173-503A WAC, Samish River subbasin
instream resources protection program, Lower and Upper
Skagit water resources inventory area (WRIAs 3 and 4), to
include new rule language that will set instream flows and
may include tools for managing water in the Samish subba-
sin.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 90.82 RCW, Watershed planning; chapter
90.54 RCW, Water Resources Act of 1971; chapter 90.22
RCW, Minimum water flows and levels; chapter 90.03 RCW,
Water code; chapter 90.44 RCW, Regulation of public
ground waters, and chapter 77.55 RCW, Construction
projects in state waters (hydraulic code).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The possible adoption of this
rule is needed to protect instream values within the Samish
subbasin of water resources inventory area 3, including ESA
listed fish (Chinook are threatened; Coho are candidate).

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Ecology has exclusive statutory authority under chapter
90.22 RCW to establish minimum instream water flows.
Consultation will occur with the Washington Department of
Fish and Wildlife, and tribes. In establishing instream flows,
RCW 90.03.247 directs ecology to "consult with, and care-
fully consider the recommendations of, the department of fish
and wildlife, the department of community, trade, and eco-
nomic development, the department of agriculture, and repre-

Preproposal
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sentatives of the affected Indian tribes." We will also coordi-
nate with the appropriate federal agencies.

Process for Developing New Rule: During rule making,
draft Janguage will be shared with the local watershed plan-
ning unit, if they convene; Washington Departments of Fish
and Wildlife, Community, Trade and Economic Develop-
ment, and Agriculture; tribes; and other interested parties. A
focus sheet will be written and distributed to mailing lists and
email lists. A public hearing will be held to solicit comments
from interested parties.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Doug Rushton, Department of Ecol-
ogy, Water Resources Program, P.O. Box 47600, Olympia,
WA 98504-7600, (360) 407-6513, drus461 @ecy.wa.gov, fax
(360) 407-6574. For the latest updates on water resources
issues, including the Samish Basin rule making, sign up for
the Department of Ecology water resources e-mail list
http://listserv.wa.gov/archives/water-resources.html or check
the water resources website at http://www.ecy.wa.gov/pro-
grams/wr/wrhome.html.

February 15, 2005
W. G. Bolender
for Joe Stohr

Water Resources Program Manager

WSR 05-05-078
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed February 15, 2005, 3:39 p.m.]

Subject of Possible Rule Making: The Division of Child
Support (DCS) is amending WAC 388-14A-3102 and 388-
14A-3120 to correct a date reference to clarify when, under
the Uniform Parentage Act (UPA), chapter 26.26 RCW, an
affidavit acknowledging paternity was sufficient to establish
a binding determination of paternity.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 26.26.315, 26.26.320, 26.26.330, 26.26.335,
34.05.220(1), 74.08.090, 74.20A.055, 74.20A.056, and
74.20A.310.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In 1997, the Washington leg-
islature enacted a statute providing that an affidavit acknowl-
edging paternity was sufficient to establish a binding deter-
mination of paternity, effective July 1, 1997. However, the
new paternity acknowledgment forms were not available
until August of 1997, so DCS used August 15, 1997, as the
effective date for such filings. The UPA makes it clear that
any acknowledgment filed after July 1, 1997, is subject to the
provisions of the UPA. DCS now seeks to bring its rules and
policies in line with existing Washington law and clarify that
the effective date is July 1, 1997.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.
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Process for Developing New Rule: DCS engages in
modified collaborative rule making. Those persons wishing
to participate in developing the new rules are encouraged to
contact Nancy Koptur at the DSHS Division of Child Support
(DCS) headquarters as soon as possible. DCS will post infor-
mation regarding this rule development project and others on
its website, which can be found at www.wa.gov/dshs/dcs, or
on the DSHS Economic Services Administration's policy
review website, which can be found at http://www]1.dshs.wa.
gov/esa/extpolicy/. DSHS/DCS encourages the public to
take part in developing the rules. After the rules are drafted,
DSHS will file a copy with the Office of the Code Reviser
with a notice of proposed rule making, and will send a copy
to everyone currently on the mailing list and to anyone else
who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Nancy Koptur, DCS Rules Coordina-
tor, Division of Child Support, P.O. Box 9162, Mailstop
45860, Olympia, WA 98507-9162, phone (360) 664-5065, e-
mail nkoptur @dshs.wa.gov, toll-free 1-800-457-6202, fax
(360) 664-5055, TTY/TDD (360) 664-5011.

February 14, 2005
Andy Fernando, Manager

Rules and Policies Assistance Unit

WSR 05-05-079
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administzation)
{Filed February 15, 2005, 3:41 p.m.)

Subject of Possible Rule Making: WAC 388-416-0015
Certification periods for categorically needy medical and
state children’s health insurance program (SCHIP) and 388-
418-0011 What is a six-month report?

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090 and 74.09.530.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The governor requested
elimination of six-month reporting requirement for clients of
children's and SCHIP (state children's health insurance pro-
gram) medical programs and reinstatement of twelve-month
eligibility reviews.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None. ) ,

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Wood, Program Manager, P.O.
Box 45534, Olympia, WA 98504-5534, phone (360) 725-

WSR 05-05-092

1329, fax (360) 664-0910, TTY 1-800-848-5429, e-mail
woodme @dshs.wa.gov.
February 14, 2005

Andy Fernando, Manager
Rules and Policies Assistance Unit

WSR 05-05-080
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
{Filed February 15, 2005, 3:43 p.m.]

Subject of Possible Rule Making: Adopt rules for the
new freedom waiver program, within chapter 388-106 WAC
and related sections.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.520, 74.39A.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Aging and Disability
Services Administration (ADSA) will be offering a new con-
sumer-based program called the new freedom waiver. Rules
on this program are needed to provide a description of the
program, eligibility criteria, types of services, the enrollment/
disenrollment process, and other information, as needed.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Draft material and
information about how to participate may be obtained from
the department representative listed below. At a later date,
DSHS will file the proposed rule with the Office of the Code
Reviser with a notice of proposed rule making, and send the
proposal to everyone currently on the mailing list and anyone
else who requests a copy. In addition, ADSA has convened
an advisory committee, which will participate in the develop-
ment of this program and provide feedback on the rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kristina Smock, Home and Commu-
nity Services, P.O. Box 45600, Olympia, WA 98504-5600,
phone (360) 725-2551, fax (360) 438-8633, e-mail SmocKK
@dshs.wa.gov.

February 11, 2005

Andy Fernando, Manager
Rules and Policies Assistance Unit

WSR 05-05-092
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
(Filed February 16, 2005, 8:53 a.m.]

Subject of Possible Rule Making: Rules governing the
treatment of specialized mobile equipment, to include:
Adoption of federal rule on equipment designated as "spe-
cialized” for interstate travel and the treatment of department
designated "specialized equipment” for intrastate travel.

Preproposal
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‘Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.44.090 as well as the anticipated passage
of HB 1180 during the 2005 legislation session.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The category of "specialized
mobile equipment” recognizes the unique aspects of design
and use of certain vehicles used in interstate and intrastate
travel. The rules will provide consistent administrative and
enforcement treatment to both federal and state designated
"specialized mobile equipment."

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Federal Highway Administration; Washington State
Patrol. Both agencies will be used as primary sources of
information and feedback partners in the development of the
rules.

Process for Developing New Rule: Adoption of existing
federal rule for interstate vehicles, and incorporating office
policy and some negotiated rule making for intrastate desig-
nated vehicles.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Barry Diseth, Commercial Vehicle
Services, Department of Transportation, P.O. Box 47367,
Olympia, WA 98504-7367, phone (360) 705-7805, fax (360)
705-6836, e-mail disethb@wsdot.wa.gov.

February 15, 2005
John F. Conrad
Assistant Secretary
Engineering and
Regional Operations

WSR 05-05-096
PREPROPOSAL STATEMENT OF INQUIRY
BELLEVUE COMMUNITY COLLEGE
{Filed February 16, 2005, 10:25 a.m.]

Subject of Possible Rule Making: Library media center
policy.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 34.05 RCW and RCW 28B.50.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The existing chapter 132H-
136 WAC, Library media center code of Community College
District VIII goes into too much minor detail which has
changed over time. The new rules will provide the informa-
tion required to help people using the library find the most
current information available for the library media center.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Discussions with
impacted groups.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Myra Van Vactor, Bellevue Commu-
nity College, 3000 Landerholm Circle S.E., Bellevue, WA
98007-6484, phone (425) 564-3056, fax (425) 564-6186.

Preproposal
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Interested persons may share their comments with Myra Van
Vactor, Director of the Library Media Center.

February 15, 2005

Debra P. Ross

Rules Coordinator
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WSR 05-03-096
PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Aging and Disability Services Administration)
[Filed January 18, 2005, 12:48 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
19-100.

Title of Rule and Other Identifying Information: New
chapter 388-106 WAC, Long-term care services; chapter
388-71 WAC, Home and community services and programs;
chapter 388-72A WAC, Comprehensive assessment report-
ing and evaluation (CARE) tool; and WAC 388-515-1540
through 388-515-1550, Medically needy residential waiver
and medically needy in-home waiver. See below for a con-
version chart of current long-term care rules and where same
subject matter is located in the proposed rules.

This chart indicates the proposed WAC number which
will replace those WACs currently adopted in chapters 388-
71 and 388-72A WAC.

PROPOSED WAC
NUMBER

CURRENT WAC SECTIONS IN CHAP-
TER 388-71 WAC

HOME AND COMMUNITY PRO-
GRAMS

388-106-0200, 388-
106-0300, 388-106-
0305, 388-106-0400,
388-106-0500

388-71-0194 Home and commu-
nity services—Nursing services.

388-71-0202 Long-term care ser- | 388-71-0215
vices—Definitions.

388-71-0203 Long-term care ser-
vices—Assessment of task self-
performance and determination of
required assistance.

388-71-0205 Long-term care ser-
vices—Service plan.

388-71-0400 What is the intent of
the department's home and commu-
nity programs?

388-71-0405 What are the home
and community programs?
388-71-0410 What services may I
receive under HCP?

388-71-0230

388-71-0235

Repeal

388-106-0015

388-106-0300, 388-
106-0305, 388-106-
0400, 388-106-0500,
and 388-106-0600
388-106-0300, 388-

388-71-0415 What other services

may I receive under the COPES 106-0305
program?

388-71-0420 What services are not | 388-106-0020
covered under HCP?

388-71-0425 Who can provide 388-106-0040

HCP services?

(1]
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CURRENT WAC SECTIONS IN CHAP-
TER 388-71 WAC

PROPOSED WAC
NUMBER

388-71-0430 Am I eligible for one
of the HCP programs?

388-106-0210, 388-
106-0310, 388-106-
0410, 388-106-0510,
and 388-106-0610

388-71-0435 Am I eligible for
COPES-funded services?

388-106-0310

388-71-0440 Am I eligible for 388-106-0210
MPC-funded services?

388-71-0442 Am I eligible for 388-106-0410
Medically Needy Residential

waiver services?

388-71-0445 Am I eligible for 388-106-0610

Chore-funded services?

388-71-0450 How do I remain eli-
gible for services?

388-106-0220, 388-
106-0320, 388-106-
0420, 388-106-0520,
and 388-106-0620

388-71-0455 Can my services be
terminated if eligibility require-
ments for HCP change?

388-106-0220, 388-
106-0320, 388-106-
0420, 388-106-0520,
and 388-106-0620

388-71-0460 Are there limitations
to HCP services I can receive?

388-106-0130

388-71-0465 Are there waiting lists
for HCP services?

388-106-0235, 388-
106-0335, 388-106-
0435, and 388-106-
0535

388-71-0470 Who pays for HCP
services?

388-106-0225, 388-
106-0325, 388-106-
0425, 388-106-0525,
and 388-106-0625

388-71-0480 If I am employed, can
I still receive HCP services?

388-106-0230, 388-
106-0330, 388-106-
0430, 388-106-0530,
and 388-106-0630

INDIVIDUAL PROVIDER AND HOME | Kept in chapter 388-
CARE AGENCY PROVIDER QUALIFI- |71 WAC

CATIONS .

RESIDENTIAL CARE SERVICES

388-71-0600 What are residential | 388-106-0010
services?

388-71-0605 Am I eligible for resi- | 388-106-0905

dential services?

388-71-0610 Who pays for resi-
dential care?

388-106-0225, 388-
106-0325, 388-106-
0425, and 388-106-
0525

388-71-0613 For what days will
the department pay the residential
care facility?

388-106-0225, 388-
106-0325, 388-106-
0425, and 388-106-
0525

Proposed
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residential discharge allowance?

services?

CURRENT WAC SECTIONS IN CHAP- | PROPOSED WAC CURRENT WAC SECTIONS IN CHAP- | PROPOSED WAC
TER 388-71 WAC NUMBER TER 388-71 WAC NUMBER
388-71-0615 If I leave a hospital, | 388-106-0950 388-71-0910 Am I financially eli- | 388-106-1010
residential facility, or nursing facil- gible for Medicaid-funded private

ity, are there resources available to duty nursing services?

help me find a place to live? 388-71-0915 Am I medically eligi- | 388-106-1010
388-71-0620 Am I eligible for a 388-106-0955 ble to receive private duty nursing

388-71-0704 Adult day care—Ser-
vices.

388-106-0800

388-71-0706 Adult day health—
Services.

388-106-0805

388-71-0708 Adult day care—Eli-
gibility.

388-106-0810

388-71-0710 Adult day health—
Eligibility.

388-106-0815

PROGRAM OF ALL-INCLUSIVE CARE
FOR THE ELDERLY (PACE)

388-71-0800 What is PACE?

388-106-0015

388-71-0805 What services does
PACE cover?

388-106-0700

vices provided?

388-71-0810 Who provides these | Repeal
services?
388-71-0815 Where are these ser- | Repeal

388-71-0820 How do I qualify for
Medicaid-funded PACE services?

388-106-0705

388-71-0825 What are my appeal
rights?

388-106-1305

388-71-0830 Who pays the PACE
provider?

388-106-0710

388-71-0835 How do I enroll into
the PACE program?

388-106-0705

388-71-0840 How do I disenroll
from the PACE program?

388-106-0715

388-71-0845 What are my rights as
a PACE client? ’

388-106-1300

PRIVATE DUTY NURSING

388-71-0900 What is the intent of
WAC 388-71-0900 through 388-
71-0960?

388-106-1000

388-71-0905 What is private duty
nursing (PDN) for adults?

388-106-1005

Proposed
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PDN services?

NURSING FACILITY CARE AND PAY- 388-71-0920 How is my eligibility | 388-106-1015
MENT determined?

388-71-0700 What are the require- | 388-106-0350, 388- 388-71-0925 Am I required to pay | 388-106-1020
ments for nursing facility eligibil- | 106-0355, and 388- participation toward PDN ser-

ity, assessment, and payment? 106-0360 vices?

ADULT DAY SERVICES (IN CHAPTER 388-71-0930 Are PDN costs sub- | 388-106-1020
388-71 WAC EXCEPT FOR THE FOL- ject to estate recovery?

LOWING) 388-71-0935 Who can provide my | 388-106-1025

388-71-0940 Are there limitations
or other requirements for PDN?

388-106-1030

388-71-0945 What requirements
must a home health agency meet in
order to provide and get paid for
my PDN?

388-106-1035

388-71-0950 What requirements
must a private RN or LPN meet in
order to provide and get paid for
my PDN services?

388-106-1040

388-71-0955 Can I receive PDN in
a licensed adult family home

(AFH)?

388-106-1045

388-71-0960 Can I receive services
in addition to PDN?

388-106-1050

388-71-0965 Can I choose to self-
direct my care if I receive PDN?

388-106-1055

SENIOR CITIZEN'S SERVICES

388-71-1000 What is the Senior 388-106-0015
Citizens Services Act?

388-71-1005 Who administers the | Repeal

Senior Citizens Services Act

funds?

388-71-1010 What services does 388-106-1100

the SCSA fund?

388-71-1015 How do I apply for
SCSA-funded services?

388-106-1105

388-71-1020 Am I eligible for 388-106-1110
SCSA-funded services at no cost?

388-71-1025 What income and 388-106-1115
resources are exempt when deter-

mining eligibility?

388-71-1030 What if I am not eligi- | 388-106-1120

ble to receive SCSA-funded ser-
vices at no cost?
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CURRENT WAC SECTIONS IN CHAP- | PROPOSED WAC CURRENT WAC SECTIONS IN CHAP- | PROPOSED WAC
TER 388-71 WAC NUMBER TER 388-72A WAC NUMBER
388-71-1035 What are my rights | 388-106-1300 388-72A-0035 What are personal | 388-106-0015
under SCSA? care services?
RESPITE CARE SERVICES 388-72A-0036 How are my needs | 388-106-0075
388-71-1065 What is the purpose | 388-106-0015, 388- fo‘r personal care services deter-
of the respite care program? 106-1205 mined?
388-71-1070 What definitions 388-106-1200 388-72A-0037 How are self-per- | 388-106-0075
apply to respite care services? formar?cc.a f’ﬂd support Prf)Vlded for
388-71-1075 Who is eligible to | 388-106-1210 the activities °f7dally living
receive respite care services? (ADLSs) scored?
388-71-1080 Who may provide | 388-106-1215 388-72-0038 How are the ADLs | 388-106-0075
respite care services? bathing, body care, and medication
?
388-71-1085 How are respite care | 388-106-1220 management scored?
providers reimbursed for their ser- 388-72A-0039 How are self-per- | 388-106-0075
vices? formance and difficulty for the
388-71-1090 Are participants 388-106-1225 instrumental activities of daily liv-
. . ing (IADLs) scored?
required to pay for the cost of their
services? 388-72A-0042 How are ADLs and | 388-106-0213
i ?
388-71-1095 Are respite care ser- | 388-106-1230 IADLs scored for children?
vices always available? 388-72A-0043 How are other ele- | 388-106-0213
ments in CARE scored for children
VOLUNTEER CHORE
- age seventeen and younger and fos-
388-71-1190 Wil;g ;s r;rolunteer :13(8)2:(1)(6)660015, 388- ter care clients?
chore services (VCS)? > 388-72A-0045 How will the Repeal
388-71-1105 Am I eligible to 388-106-0655 department plan to meet my care
receive volunteer chore services? needs?
388-71-1110 How do Treceive | Repeal 388-72A-0050 What if 1 disagree | 388-106-1305
information on applying for volun- with the result of the assessment or
teer chore services? the decisions about what services I
CURRENT WAC SECTIONS IN CHAP- | PROPOSED WAC may receive?
TER 388-72A WAC NUMBER CARE ELIGIBILITY
APPLICATION 388-72A-0053 Am I eligible for 388-106-0210, 388-
388-72A-0005 When do the rules | Repeal one of the HCP programs? 106-0310, 388-106-
in chapter 388-72A WAC apply to 0410, 388-106-0510,
me? and 388-106-0610
388-72A-0010 Does chapter 388- | Repeal 388-72A-0055 Am I eligible for | 388-106-0310
71 WAC apply to me? COPES-funded services?
388-72A-0015 If the department | Repeal 388-72A-0057 Am I eligible for | 388-106-0410
did not use the CARE tool for my medically needy residential waiver
last assessment, may I have my (MNRW)-funded services?
assessments done on the assess- 388-72A-0058 Am I eligible for 388-106-0510
ment form used for my last assess- medically needy in-home wavier
ment? (MNIW)-funded services?
ASSESSMENT AND SERVICE PLAN- 388-72A-0060 Am I eligible for | 388-106-0210
NING . MPC-funded services?
388-724-0020 What s an assess- | 388-106-005 388-72A-0065 Am I eligible for | 388-106-0610
ment; - Chore-funded services?
388—72A-OQ25 What is the pr(;cess 388-106-0065 388-72A-0069 How does CARE | 388-106-0055
for conducting an assessment? use the information the assessor
388-72A-0030 What is the purpose | 388-106-0055 gathers?
of an assessment? CLASSIFICATION FOR IN-HOME AND
RESIDENTIAL CARE

(3]
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CARE tool?

388-72A-0083 How are mood and
behaviors measured within the
CARE tool?

388-106-0100

388-72A-0084 How are ADL
scores measured within the CARE
tool?

388-106-0105

388-72A-0085 How does the
CARE tool evaluate for the two
exceptional care classifications of
in-home care?

388-106-0110

388-72A-0086 How is the informa-
tion in WAC 388-72A-0081
through 388-72A-0084 used to
determine the client's classification
payment group for residential set-
tings?

388-106-0115

388-72A-0087 How is the informa-
tion in WAC 388-72A-0081
through 388-72A-0085 used to
determine the classification pay-
ment group for in-home clients?

388-106-0125

PAYMENT METHODOLOGY FOR IN-
HOME SERVICES

home hours determined?

388-72A-0090 What are the maxi- | 388-106-0135
mum hours that I can receive for in-

home services?

388-72A-0092 How are my in- 388-106-0130

388-72A-0095 What additional cri-
teria are considered to determine
the number of hours I will receive
for in-home services?

388-106-0130

388-72A-0100 Are there other in-
home services I may be eligible to
receive in addition to those
described in WAC 388-72A-

0095(3)?

388-106-0300

Proposed

CURRENT WAC SECTIONS IN CHAP- | PROPOSED WAC CURRENT WAC SECTIONS IN CHAP- | PROPOSED WAC
TER 388-72A WAC NUMBER TER 388-72A WAC NUMBER
388-72A-0070 What are the in- 388-106-0080 388-72A-0105 What would cause a | 388-106-0140
home hours and residential rate change in the maximum hours

based on? authorized?

388-72A-0080 What are the ele- 388-106-0085 HOME AND COMMUNITY PAYMENT

ments that the CARE tool evaluates RATES

for each of the criteria in WAC 388-72A-0110 How much will the | 388-106-0120
388-72A-0075? department pay for my care?

388-72A-0081 How is cognitive 388-72A-0115 When the depart- Repeal
performance measured in the 388-106-0090 ment adjusts an algorithm, when

CARE tool? does the adjustment become effec-

388-72A-0082 How is clinical tive?

complexity measured within the 388-106-0095 388-72A-0120 When a client 388-106-1310

[4]

requests a fair hearing to have the
client's CARE tool assessment
results reviewed and there is (are) a
more recent CARE assessment(s),
which CARE tool assessment does
the administrative law judge

review in the fair hearing?

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: Not early than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664*-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: New WAC chap-
ters and rules are required to phase out rules that no longer
apply, due to the implementation of the comprehensive
assessment reporting and evaluation (CARE) tool. In addi-
tion, ADSA is reorganizing, amending and streamlining rules
to ensure that all rules are current and clear.

This rule making includes the following significant
changes:

. Clarifies requirements for how to conduct an assess-
ment when other who are present impede the process.

. Adds a client rights section.

. Includes the right to contest "Other decisions by the
department” in the fair hearing section.

. Includes a new program, community transition ser-
vices, under the COPES, MNIW, and MNRW waiver.

. Incorporates changes to the eligibility and number of
hours you may receive under private duty nursing.

. Included CARE deductions (e.g., one meal is thirty
minutes).

. Changes to how residential care discharge allowance
can be authorized.

. Sets a minimum standards for determining eligibility
under respite.
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Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.520.

Statute Being Implemented: RCW 74.08.090, 74.09.-
520.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Brooke Buckingham,
P.O. Box 45600, Olympia, WA 98504-5600, (425) 670-6458.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the rules and determined that no new costs will be
imposed on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The proposed new rules are exempt by RCW
34.05.328 (5)(b)(vii), rules relating to client medical eligibil-
ity. Amended rules are exempted by RCW 34.05.328 (5)(b)
(iv), making address and name changes, and clarifying a rule
without changing its effect.

January 12, 2005
Andy Fernando, Manager

Rules and Policies Assistance Unit
Chapter 388-106 WAC
Long-Term Care Services

SCOPE AND DEFINITIONS

NEW SECTION

WAC 388-106-0005 What is the purpose and scope of
this chapter? This chapter applies to applicants and recipi-
ents of long-term care services.

NEW SECTION

WAC 388-106-0010 What definitions apply to this
chapter? "Ability to make self understood” means how you
make yourself understood to those closest to you; express or
communicate requests, needs, opinions, urgent problems and
social conversations, whether in speech, writing, sign lan-
guage, symbols, or a combination of these including use of a
communication board or keyboard:

(a) Understood: You express ideas clearly;

(b) Usually understood: You have difficulty finding the
right words or finishing thoughts, resulting in delayed
responses; Or requires some prompting to make self under-
stood;

(c) Sometimes understood: You have limited ability,
but are able;

(d) Rarely/never understood.

"Activities of daily living (ADL)" means the following:

(2) Bathing: How you take a full-body bath/shower,
sponge bath, and transfer in/out of tub/shower.

WSR 05-03-096

(b) Bed mobility: How you move to and from a lying
position, turn side to side, and position your body while in
bed.

(c) Body care: How you perform with passive range of
motion, applications of dressings and ointments or lotions to
the body and pedicure to trim toenails and apply lotion to
feet. In adult family homes, contracted assisted living,
enhanced adult residential care, and enhanced adult residen-
tial care-specialized dementia care facilities, dressing
changes using clean technique and topical ointments must be
performed by a licensed nurse or through nurse delegation in
accordance with chapter 246-840 WAC. Body care excludes:

(i) Foot care if you are diabetic or have poor circulation;
or

(ii) Changing bandages or dressings when sterile proce-
dures are required.

(d) Dressing: How you put on, fasten, and take off all
items of clothing, including donning/removing prosthesis.

(¢) Eating: How you eat and drink, regardless of skill.
Eating includes any method of receiving nutrition, e.g., by
mouth, tube or through a vein.

(f) Locomotion in room and immediate living envi-
ronment: How you move between locations in your room
and immediate living environment. If you are in a wheel-
chair, locomotion includes how self-sufficient you are once
in your wheelchair.

(g) Locomotion outside of immediate living environ-
ment including outdoors: How you move to and return
from more distant areas. If you are living in a boarding home
or nursing facility (NF), this includes areas set aside for din-
ing, activities, etc. If you are living in your own home or in
an adult family home, locomotion outside immediate living
environment including outdoors, includes how you move to
and return from a patio or porch, backyard, to the mailbox, to
see the next-door neighbor, etc.

(h) Walk in room, hallway and rest of immediate liv-
ing environment: How you walk between locations in your
room and immediate living environment.

(i) Medication management: Describes the amount of
assistance, if any, required to receive medications, over the
counter preparations or herbal supplements.

(i) Toilet use: How you use the toilet room, commode,
bedpan, or urinal, transfer on/off toilet, cleanse, change pad,
manage ostomy or catheter, and adjust clothes.

(k) Transfer: How you move between surfaces, i.e.,
to/from bed, chair, wheelchair, standing position. Transfer
does not include how you move to/from the bath, toilet, or
vehicle.

(I) Personal hygiene: How you maintain personal
hygiene, including combing hair, brushing teeth, shaving,
applying makeup, washing/drying face, hands (including nail
care), and perineum (menses care). Personal hygiene does
not include hygiene in baths and showers.

"Aged person” means a person sixty-five years of age or
older.

"Agency provider” means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to you in your own
home.
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"Application” means a written request for medical assis-
tance or long-term care services submitted to the department
by the applicant, the applicant's authorized representative, or,
if the applicant is incompetent or incapacitated, someone act-
ing responsibly for the applicant. The applicant must submit
the request on a form prescribed by the department.

"Assessment Details" means a summary of information
that the department entered into the CARE Assessment
describing your needs.

"Assessment or reassessment” means an inventory and
evaluation of abilities and needs based on an in-person inter-
view in your own home or your place of residence, using
CARE.

"Assistance available” means the amount of informal
support available if the need is partially met. The department
determines the amount of the assistance available using one
of four categories:

(a) Less than one-fourth of the time;

(b) One-fourth to one-half of the time;

(c) Over one-half of the time to three-fourths of the time;
or

(d) Over three-fourths of the time.

"Assistance with body care” means you need assistance
with:

(a) Application of ointment or lotions;

(b) Trimming of toenails;

(c) Dry bandage changes; or

(d) Passive range of motion treatment.

"Assistance with medication management" means you
need assistance managing your medications. You are scored
as:

(a) Independent if you remember to take medications as
prescribed and manage your medications without assistance.

(b) Assistance required if you need assistance from a
non-licensed provider to facilitate your self-administration of
a prescribed, over the counter, or herbal medication. Assis-
tance required includes reminding or coaching you, handing
you the medication container, opening the container, using an
enabler to assist you in getting the medication into your
mouth, and placing the medication in your hand. This does
not include assistance with intravenous or injectable medica-
tions. You must be aware that you are taking medications.

(c) Self-directed medication assistance/administration if
you are a person with a functional disability who is capable of
and who chooses to self-direct your medication assis-
tance/administration. In licensed boarding homes, this may
include situations in which you cannot physically self-admin-
ister medications but can accurately direct others, per WAC
388-78A-0300.

(d) Must be administered if you must have medications
placed in your mouth or applied or instilled to your skin or
mucus membrane. Administration must either be performed
by a licensed professional or delegated by a registered nurse
to a qualified caregiver (per chapter 246-840 WAC). Intrave-
nous or injectable medications may never be delegated.
Administration may also be performed by a family member
or unpaid caregiver if facility licensing regulations allow.

"Authorization" means an official approval of a depart-
mental action, for example, a determination of client eligibil-
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ity for service or payment for a client's long-term care ser-
vices.

"Blind person” means a person determined blind as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Categorically needy" means the status of a person who
is eligible for medical care under Title XIX of the Social
Security Act.

"Client" means an applicant for service or a person cur-
rently receiving services from the department.

"Current” means a behavior occurred within seven days
of the CARE assessment date, including the day of the
assessment. Behaviors that the department designates as cur-
rent must include information about:

(a) Whether the behavior is easily altered or not easily
altered; and

(b) The frequency of the behavior.

"Decision-making"” means your ability and actual perfor-
mance in making everyday decisions about tasks or activities
of daily living. The department determines whether you are:

(a) Independent: Decisions about your daily routine are
consistent and organized; reflecting your lifestyle, choices,
culture, and values.

(b) Modified Independence/difficulty in new situa-
tions: You have an organized daily routine, are able to make
decisions in familiar situations, but experience some diffi-
culty in decision-making when faced with new tasks or situa-
tions.

(c) Moderately impaired/poor decisions; unaware of
consequences: Your decisions are poor and you require
reminders, cues and supervision in planning, organizing and
correcting daily routines. You attempt to make decisions,
although poorly.

(d) Severely impaired/no or few decisions or prefer-
ences regarding ADLs: Decision-making is severely impair-
ed; you never/rarely make decisions.

"Department” means the state department of social and
health services, aging and disability services administration
or its designee.

"Designee" means Area Agency on Aging.

"Difficulty” means how difficult it is or would be for you
to perform an Instrumental Activity of Daily Living (IADL).
This is assessed as:

(a) No difficulty in performing the activity;

(b) Some difficulty in performing the activity (e.g., you
need some help, are very slow, or fatigue easily); or

(c) Great difficulty in performing the activity (e.g., little
or no involvement in the activity is possible).

"Disabling condition” means you have a medical condi-
tion which prevents you from self performance of personal
care tasks without assistance.

"Estate recovery” means after the client's death, the
department's activity in recouping funds that were expended
for long-term care services provided to the client during the
client's lifetime, per WAC 388-527-2742.

"Home health agency” means a licensed:

(1) Agency or organization certified under Medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient's place of residence and
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reimbursed through the use of the client's medical identifica-
tion card; or

(2) Home health agency, certified or not certified under
Medicare, contracted and authorized to provide:

(a) Private duty nursing; or

(b) Skilled nursing services under an approved Medicaid
waiver program.

"Income” means income as defined under WAC 388-
500-0005.

"Individual provider" means a person employed by you
to provide personal care services in your own home. See
WAC 388-71-0500 through 388-71-05909.

"Disability"” is described under WAC 388-511-1105.

"Informal support” means a person or resource that is
available to provide assistance without home and community
program funding.

"Institution" means medical facilities, nursing facilities,
and institutions for the mentally retarded. It does not include
correctional institutions.

"Instrumental activities of daily living (IADL)" means
routine activities performed around the home or in the com-
munity and includes the following:

(a) Meal preparation: How meals are prepared (e.g.,
planning meals, cooking, assembling ingredients, setting out
food, utensils, and cleaning up after meals). NOTE: The
department will not authorize this IADL to plan meals or
clean up after meals. You must need assistance with actual
meal preparation.

(b) Ordinary housework: How ordinary work around
the house is performed (e.g., doing dishes, dusting, making
bed, tidying up, laundry). .

(c) Essential shopping: How shopping is completed to
meet your health and nutritional needs (e.g., selecting items).
Shopping is limited to brief, occasional trips in the local area
to shop for food, medical necessities and household items
required specifically for your health, maintenance or well-
being. This includes shopping with or for you.

(d) Wood supply: How wood is supplied (e.g., splitting,
stacking, or carrying wood) when you use wood as the sole
source of fuel for heating and/or cooking.

(e) Travel to medical services: How you travel by vehi-
cle to a physician's office or clinic in the local area to obtain
medical diagnosis or treatment-includes driving vehicle
yourself, traveling as a passenger in a car, bus, or taxi.

(f) Managing finances: How bills are paid, checkbook
is balanced, household expenses are managed. The depart-
ment cannot pay for any assistance with managing finances.

(g) Telephone use: How telephone calls are made or
received (with assistive devices such as large numbers on
telephone, amplification as needed).

"Long-term care services” means the services adminis-
tered directly or through contract by the aging and disability
services administration and identified in WAC 388-106-
0015.

"Medicaid" is defined under WAC 388-500-0005.

"Medically necessary” is defined under WAC 388-500-
0005.

"Medically needy (MN)" means the status of a person
who is eligible for a federally matched medical program
under Title XIX of the Social Security Act, who, but for
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income above the categorically needy level, would be eligible
as categorically needy. Effective January 1, 1996, an AFDC-
related adult is not eligible for MN.

"Own home" means your present or intended place of
residence:

(1) In a building that you rent and the rental is not contin-
gent upon the purchase of personal care services as defined in
this section;

(2) In a building that you own;

(3) In a relative's established residence; or

(4) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

"Past” means the behavior occurred from eight days to
five years of the assessment date. For behaviors indicated as
past, the department determines whether the behavior is
addressed with current interventions or whether no interven-
tions are in place.

"Personal aide” is defined in RCW 74.39.007.

"Personal care services" means physical or verbal assis-
tance with activities of daily living (ADL) and instrumental
activities of daily living (IADL) due to your functional limi-
tations. Assistance is evaluated with the use of assistive
devices.

"Physician” is defined under WAC 388-500-0005.

"Plan of care” means Assessment Details and Service
Summary generated by CARE.

"Provider or provider of service” means an institution,
agency, Or person:

(a) Having a signed department contract to provide long-
term care client services; and

(b) Qualified and eligible to receive department pay-
ment.

"Residential facility" means a licensed adult family
home under department contract or licensed boarding home
under department contract to provide assisted living, adult
residential care or enhanced adult residential care.

"Self performance for ADLs" means what you actually
did in the last seven days before the assessment, not what you
might be capable of doing. Coding is based on the level of
performance that occurred three or more times in the seven-
day period. Your self performance is scored as:

(a) Independent if you received no help or oversight, or
if you needed help or oversight only once or twice;

(b) Supervision if you received oversight (monitoring or
standby), encouragement, or cueing three or more times;

(c) Limited assistance if you were highly involved in
the activity and given physical help in guided maneuvering of
limbs or other non-weight bearing assistance on three or
more occasions. For bathing, limited assistance means phys-
ical help is limited to transfer only;

(d) Extensive assistance if you performed part of the
activity, but on three or more occasions, you needed weight
bearing support or you received full performance of the activ-
ity during part, but not all, of the activity. For bathing, exten-
sive assistance means you needed physical help with part of
the activity (other than transfer);

(e) Total dependence if you received full caregiver per-
formance of the activity and all subtasks during the entire
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seven-day period from others. Total dependence means com-
plete nonparticipation by you in all aspects of the ADL; or

(f) Activity did not occur if you or others did not per-
form an ADL over the last seven days before your assess-
ment. The activity may not have occurred because:

(i) You were not able (e.g., walking, if paralyzed);

(i) No provider was available to assist; or

(iii) You declined assistance with the task.

"Self performance for IADLs" means what you actually
did in the last seven days before the assessment, not what you
might be capable of doing. Coding is based on the level of
performance that occurred three or more times in the seven-
day period. Your self performance is scored as:

(a) Independent if you received no help, set-up help, or
supervision;

(b) Supervision if you received set-up help or arrange-
ments only;

(c) Limited assistance if you sometimes performed the
activity yourself and other times needed assistance;

(d) Extensive assistance if you were involved in per-
forming the activity, but required cueing/supervision or par-
tial assistance at all times; '

(e) Total dependence if you needed the activity fully
performed by others; or

() Activity did not occur if you or others did not per-
form the activity in the last seven days before the assessment.

"Service Summary" is CARE information which
includes: contacts (e.g. emergency contact), services the cli-
ent is eligible for, number of hours or residential rates, per-
sonal care needs, formal and informal providers, provider
schedule, and referral needs.

"SSlI-related" is defined under WAC 388-500-0005.

"Status” means the amount of informal support avail-
able. The department determines whether the ADL or IADL
is:

(a) Met, which means the ADL or IADL will be fully
provided by an informal support;

~ (b) Unmet, which means an informal support will not be
available to provide assistance with the identified ADL or
IADL;

(c) Partially met, which means an informal support will
be available to provide some assistance, but not all, with the
identified ADL or IADL; or

(d) Client declines, which means you do not want assis-
tance with the task.

"Supplemental Security Income (SSI)” means the federal
program as described under WAC 388-500-0005.

"Support provided" means the highest level of support

V provided (to you) by others in the last seven days before the

assessment, even if that level of support occurred only once.

(a) No set-up or physical help provided by others;

(b) Set-up help only provided, which is the type of help
characterized by providing you with articles, devices, or
preparation necessary for greater self performance of the
activity (such as giving or holding out an item that you take
from others);

(c) One-person physical assist provided;

(d) Two- or more person physical assist provided; or

(e) Activity did not occur during entire seven-day period.

"Youw/Your" means the client.
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APPLYING FOR SERVICES

NEW SECTION

WAC 388-106-0015 What long-term care services
does the department provide? The department provides
long-term care services under the following programs:

(1) Medical Personal Care (MPC) is a Medicaid state
plan program authorized under RCW 74.09.520. Clients eli-
gible for this program may receive personal care in their own
home or in a residential facility.

(2) Community Options Program Entry System
(COPES) is a Medicaid waiver program authorized under
RCW 74.39A.030. Clients eligible for this program may
receive personal care in their own home or in a residential
facility.

(3) Medically Needy Residential Waiver (MNRW) is
a Medicaid waiver program authorized under RCW
74.39.041. Clients eligible for this program may receive per-
sonal care in a residential facility.

(4) Medically Needy In-Home Waiver (MNIW) is a
Medicaid waiver program authorized under RCW 74.09.700.
Clients eligible for this program may receive personal care in
their own home or in a residential facility.

(5) Chore is a state-only funded program authorized
under RCW 74.39A.110. Grandfathered clients may receive
assistance with personal care in their own home.

(6) Volunteer Chore is a state-funded program that pro-
vides volunteer assistance with household tasks to eligible
clients.

(7) Program of All-Inclusive Care for the Elderly
(PACE) is a Medicaid/Medicare managed care program
authorized under 42 CFR 460.2. Clients eligible for this pro-
gram may receive personal care and medical services in their
own home, in residential facilities, and in adult day health
centers.

(8) Adult Day Health is a supervised daytime program
providing skilled nursing and rehabilitative therapy services
in addition to core services outlined in WAC 388-106-0800.

(9) Adult day care is a supervised daytime program pro-
viding core services, as defined under WAC 388-106-0800.

(10) GAU-funded residential care is a state-funded
program authorized under WAC 388-400-0025. Clients eli-
gible for this program may receive personal care services in
an adult family home or an adult residential care facility.

(11) Residential Care Discharge Allowance is a ser-
vice that helps eligible clients to establish or resume living in
their own home.

(12) Private Duty Nursing is a Medicaid service that
provides an alternative to institutionalization in a hospital or
nursing facility setting. Clients eligible for this program may
receive at least four continuous hours of skilled nursing care
on a day to day basis in their own home.

(13) Senior Citizens Services Act (SCSA) is a program
authorized under chapter 74.38 RCW. Clients eligible for
this program may receive community-based services as
defined in RCW 74.38.040.

(14) Respite Program is a program authorized under
RCW 74.41.040 and WAC 388-106-1200. This program
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provides relief care for unpaid family or other caregivers of
adults with a functional disability.

(15) Programs for persons with developmental disabili-
ties are discussed in chapter 388-820 through 388-853 WAC.

NEW SECTION

WAC 388-106-0020 Under the MPC, COPES,
MNRW, MNIW, and Chore programs, what services are
not covered? The following types of services are not covered
under MPC, COPES, MNRW, MNIW, and Chore:

(1) Child Care.

(2) Individual providers and agency providers must not
provide sterile procedures, administration of medications, or
other tasks requiring a licensed health professional unless
these tasks are provided through nursing delegation, self-
directed care or provided by a family member.

(3) Services provided over the telephone.

(4) Services to assist other household members not eligi-
ble for services.

(5) Development of social, behavioral, recreational,
communication, or other types of community living skills.

(6) Nursing care.

(7) Pet care.

(8) Assistance with managing finances.

(9) Respite.

(10) Yard care.

NEW SECTION

WAC 388-106-0025 How do I apply for long-term
care services? To apply for long-term care services, you
must request an assessment from the department and submit
a Medicaid application.

NEW SECTION

WAC 388-106-0030 Where can I receive services?
You may receive services:

(1) In your own home.

(2) In aresidential facility, which includes licensed:

(a) Adult family homes, as defined in RCW 70.128.010.

(b) Boarding homes. Types of licensed and contracted
boarding homes include:

(i) Assisted living facilities, as defined in WAC 388-
110-020;

(ii) Enhanced adult residential care facilities, as defined
in WAC 388-110-020,

(iii) Enhanced adult residential care facilities-Special-
ized Dementia Care, as defined in WAC 388-110-020; and

(iv) Adult residential care facilities, as defined in WAC
388-110-020.

(3) In a nursing home, as defined in WAC 388-97-005.

NEW SECTION

WAC 388-106-0035 May I receive personal care ser-
vices through any of the long-term care programs when I
am out of the state of Washington? (1) You may receive
personal care assistance through any long-term care pro-
grams in WAC 388-106-0015 subsections (1) through (5)
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when temporarily traveling out of state for less than thirty
days, as long as your:

(a) Individual provider is contracted with the state of
Washington;

(b) Travel plans are coordinated with the department
prior to departure;

(c) Services are authorized on your plan of care prior to
departure; and

(d) Services are strictly for your personal care.

(2) You may not receive personal care services outside
of the United States.

NEW SECTION

WAC 388-106-0040 Who can provide long-term care
services? The following types of providers can provide long-
term care services:

(1) Individual providers (IPs), who provide services to
clients in their own home. IPs must meet the requirements
outlined in WAC 388-71-0500 through WAC 388-71-05909.

(2) Home care agencies, who provide services to clients
in their own home. Home care agencies must be licensed
under chapter 70.127 RCW and chapter 246-336 WAC and
contracted with Area Agency on Aging.

(3) Residential providers, which include licensed adult
family homes and boarding homes, who contract with the
department to provide assisted living, adult residential care,
and enhanced adult residential care services (which may also
include specialized dementia care).

(4) Providers who have contracted with the department
to perform other services.

NEW SECTION

WAC 388-106-0045 When will the department
authorize my long-term care services? The department will
authorize long-term care services when you:

(1) Are assessed using CARE;

(2) Are found financially and functionally eligible for
services including, if applicable, the determination of the
amount of participation toward the cost of your care and/or
the amount of room and board that you must pay;

(3) Have given consent for services and approved your
plan of care; and

(4) Have chosen a provider(s), qualified for payment.

COMPREHENSIVE ASSESSMENT REPORTING
EVALUATION (CARE) ASSESSMENT

NEW SECTION

WAC 388-106-0050 What is an assessment? An
assessment is an inventory and evaluation of abilities and
needs based on an in-person interview in your home or your
place of residence.

NEW SECTION

WAC 388-106-0055 What is the purpose of an assess-
ment? The purpose of an assessment is to:
(1) Determine eligibility for long-term care programs;
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(2) Identify your strengths, limitations, and preferences;

(3) Evaluate your living situation and environment;

(4) Evaluate your physical health, functional and cogni-
tive abilities;

(5) Determine availability of informal supports and other
non-department paid resources;

(6) Determine need for intervention;

(7) Determine need for case management activities;

(8) Determine your classification group that will set your
payment rate for residential care or number of hours of in-
home care;

(9) Determine need for referrals; and

(10) Develop a plan of care, as defined in WAC 388-
106-0010.

NEW SECTION

WAC 388-106-0060 Who must perform the assess-
ment? The assessment must be performed by the department.

NEW SECTION

WAC 388-106-0065 What is the process for conduct-
ing an assessment? The department:

(1) Will assess you using a department-prescribed
assessment tool, titled the comprehensive assessment report-
ing evaluation (CARE).

(2) May request the assessment be conducted in private.
However, you have the right to request that a third party be
present (e.g. a friend, a family member, or a legal representa-
tive).

(3) Has the right to end the assessment if behaviors by
any party are impeding the assessment process. If an assess-
ment is terminated, the department will reschedule.

NEW SECTION

WAC 388-106-0070 Will I be assessed in CARE? You
will be assessed in CARE if you are applying for or receiving
COPES, MNIW, MNRW, MPC, Chore, Respite, Adult Day
Health, GAU-funded residential care, PACE, or Private Duty
Nursing. You may not be assessed by forms previously used
by the department once you have been assessed under CARE.

NEW SECTION

WAC 388-106-0075 How is my need for personal
care services assessed in CARE? To assess your need for
personal care services, the department gathers information
from you, your caregivers, family members, and other
sources. The department will assess your ability to perform:

(1) Activities of Daily Living (ADL) using self perfor-
mance, support provided, status and assistance available, as
defined in WAC 388-106-0010. Also, the department deter-
mines your need for "assistance with body care" and "assis-
tance with medication management”, as defined in WAC
388-106-0010; and

(2) Instrumental Activities of Daily Living (IADL) using
self performance, difficulty, status and assistance available,
as defined in WAC 388-106-0010.
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CARE CLASSIFICATION

NEW SECTION

WAC 388-106-0080 How is the amount of long-term
care services 1 can receive in my own home or in a resi-
dential facility determined? The amount of long-term care
services you can receive in your own home or in a residential
facility is determined through a classification system.
Twelve classifications apply to clients served in residential
and in-home settings. Two additional exceptional care
groups apply to clients served in in-home settings. The
department has assigned each classification a residential
facility rate or a base number of hours you can receive in your
own home.

NEW SECTION

WAC 388-106-0085 What criteria does the CARE
tool use to place me in one of the classification groups?
The department uses CARE to assess your characteristics.
Based on this assessment, the CARE tool uses the following
criteria to place you in one of the classification groups:

(1) Cognitive performance.

(2) Clinical complexity.

(3) Mood/behaviors symptoms.

(4) Activities of Daily Living (ADLSs).

NEW SECTION

WAC 388-106-0090 How does the CARE tool mea-
sure cognitive performance? (1) The CARE tool uses a tool
called the cognitive performance scale (CPS) to evaluate
your cognitive impairment. The CPS results in a score that
ranges from zero (intact) to six (very severe impairment).
Your CPS score is based on:

(a) Whether you are comatose.

(b) Your ability to make decisions, as defined in WAC
388-106-0010 "Decision making."

() Your ability to make yourself understood, as defined
in WAC 388-106-0010 "Ability to make self understood.”

(d) Whether you have short-term memory problem (e.g.
can you remember recent events?) or whether you have
delayed recall; and

(e) Whether you score as total dependence for self per-
formance in eating, as defined in WAC 388-106-0010 "Self
performance of ADLs."

(2) You will receive a CPS score of:

(a) Zero when you do not have problems with decision-
making ability, making yourself understood, or recent mem-
ory.

(b) One when you meet one of the following:

(i) Your decision-making ability is scored as Modified
Independence or Moderately Impaired;

(ii) Your ability to make yourself understood is usually,
sometimes, or rarely/never understood; or

(iii) You have a recent memory problem.

(c) Two when you meet two of the following:

(i) Your decision-making ability is scored as Modified
Independence or Moderately Impaired;
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(ii) Your ability to make yourself understood is usually, AND an ADL
sometimes, or rarely/never understood; and/or Condition Score of
recal(lm) You have a short-term memory problem or delayed B Skin desensitized to pain/pres-

(d) Three when you meet at least two of the criteria Sure; lesions:
listed in sub-section (2)(b) of this section and one of the fol- n Opcp esions; and/or
lowing applies: ®  Stasis ulcers.

(i) Your decision-making is Moderately Impaired; or AND .

(ii) Your ability to make yourself understood is some- You require one of the following types
times or rarely/never understood. of assistance:

(e) Four when both of the following criteria applies: & Ulcer care;

(i) Your decision-making is Moderately Impaired; and B Pressure relieving device;

(ii) Your ability to make yourself understood is some- B Turning/reposition program;
times or rarely/never understood. _ m  Application of dressing; or

(f) Five when your ability to make decisions is scored as ®  Wound/skin care.
severely impaired. : Youh b 3 o F

(g) Six when one of the following applies: ou lavca} lfm(s) anc you need one o

(i) Your ability to make decisions is severely impaired the fo lowmg.. . . >=2
and you require total dependence in eating; or B Application of dressing; or

(i) You are comatose. B Wound/skin care

You have one or more of the following
NEW SECTION problems: .
B Y tly i tinent
WAC 388-106-0095 How does the CARE tool mea- rou are frequently incontinen
.. . . (bladder);
sure clinical complexity? The CARE tool places you in the Y . tinent all
Clinically Complex classification group only when you have Youare mco.n inent afl or most
one or more of the following criteria and corresponding ADL of the time (bladder); _ _
scores: B You are frequently incontinent
(bowel); or
» AND an ADL B You are incontinent all or most
Condition Score of of the time (bowel). o
ALS (Lou Gehrig's disease) >14 AND >
Aphasia (expressive and/or receptive) >=2 One of the following applies:
Cerebral Palsy >14 B The status of your individual
Diabetes Mellitus (insulin dependent) >14 management of bowel bladder supplies
Diabetes Mellitus (noninsulin depen >14 is "Uses, has leakage, needs assistance";
tabefes Mell fnsuiin depen- B The status of your individual
dent) .
management of bowel bladder supplies
Emphysema' & Sho@e§s of Brea.th (at >10 is "Does not use, has leakage”; or
rest or exertion) or dizziness/vertigo B Youuse any scheduled toileting
COPD & Shortness of Breath (at restor >10 plan.
exertion) or d‘xzzmess/ vertigo You have a current swallowing prob-
Explicit terminal prognosis >14 lem, and you are not independent in eat- >10
Hemiplegia >14 ing.
Multiple sclerosis >14 You have Edema. >14
Parkinson disease >14 You have Pain daily. >14
Pathological bone fracture >14 You need and receive a Bowel program. >10
Quadriplegia >14 You need Dialysis. >10
Rheumatoid Arthritis >14 You require IV nutritional support or
You have one or more of the following tube feedings; and
skin problems:
N Pressure ulcers, with areas of Your total calories received per IV or
persistent skin redness; _ tube was at least 25%; and >=2
B Pressure ulcers with partial loss >=
of skin layers; Your fluid intake is greater than 2 cups.
B Pressure ulcers, with a full You need Hospice care. >14
thickness lost;
[11] Proposed
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NEW SECTION

WAC 388-106-0100 How does the CARE tool mea-
sure mood and behaviors? (1) When you do not meet the
criteria for the Clinically Complex classification group, or the
criteria for exceptional care, or for in-home only have a cog-
nitive performance scale score of five or six, the mood and
behavior criteria listed in subsection (3) below determines
your classification group.

(2) For each behavior that the CARE tool has docu-
mented, the department will determine a status as "Current"”
or "Past" as defined in WAC 388-106-0010.

(3) CARE places you in the Mood and Behavior classifi-
cation group only if you have one or more of the behav-
jor/moods that also meets the listed status, frequency, and
alterability as identified in the following chart. No other
moods or behaviors documented by CARE will qualify you
for the Mood and Behavior classification.

AND an ADL AND Status, Frequency
Condition Score of Behavior/Mood & Alterability
You need Injections. >14 Eats nonedible substances In past, addressed with
You need Intravenous medications. >10 current interventions
You need management of IV lines.- >10 Hallucinations Current
You need Ostomy care. >=2 Hiding items In past, addressed with
You need Oxygen therapy. >10 current interventions
You need Radiation. >10 Hoarding/collecting In past, addressed with
You need and receive Passive range of current interventions
motion. >10 Mental health therapy/program Need
You need and receive Walking training. >10 Bepetitive complaints/ques- Current, daily
You need Suction treatment. >= tions
You need Tracheostomy care. >10 Repetitive complaints/ques- In past, a.ddressed‘ with
You need a Ventilator/respirator >10 tons — : current mtervef\tlons
Key: Rep}tt{tlve movement/pacing Current, daily
> means greater than. Resistive to care Current
>= means greater than or equal to. Resistive to care In past, a-ddressed. with
current interventions

Sexual acting out

Current

Sexual acting out

In past, addressed with
current interventions

Spitting Current and not easily
altered
Spitting In past, addressed with

current interventions

Breaks/throws items

Current

Unsafe smoking

Current and not easily

altered
Up at night and requires inter- Current
vention
Wanders exit seeking Current
Wanders exit seeking In past, addressed with

current interventions

‘Wanders not exit seeking Current
AND Status, Frequency ‘Wanders not exit seeking In past, addressed with
Behavior/Mood & Alterability current interventions

Assaultive Current Yelling/screaming Current, frequency 4 or
Combative during personal care Current Key: more days per week
Combative during personal care | In past and addressed > means greater than.

with current interven- >= means greater than or equal

tions to.

Crying tearfulness Current, frequency 4 or

more days per week NEW SECTION
Delusions In past, addressed with WAC 388-106-0105 How does the CARE tool mea-

current interventions sure Activities of Daily Living (ADLSs)? (1) CARE deter-
Depression score >=14 N/A mines an ADL score ranging from zero to twenty-eight for

- ; : - each of the following ADLs.
Disrobes in public Current and not easily (a) Personal hygiene:
_ : altered (b) Bed mobility;
Easily irritable/agitated Current and not easily (¢) Transfers;
altered (d) Eating;
Eats nonedible substances Current (e) Toilet use;
Proposed [(12]
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(f) Dressing;

(g) Locomotion in room;

(h) Locomotion outside room; and

(i) Walk in room.

(2) The department through the CARE tool determines
the ADL score by using the definitions in WAC 388-106-
0010 under "Self-performance for ADLs". The CARE tool
assigns the following points to the level of self performance
for each of the ADLs listed in subsection (1) of this section.
For the locomotion in room, locomotion outside of room and
walk in room, the department uses the highest score of the
three in determining the total ADL score.

ADL Scoring Chart
If Self Performance is: Score Equals
Independent 0

Supervision
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You require at least one of the following:
External catheter;

Intermittent catheter;

Indwelling catheter care;

Bowel program; or

Ostomy care

AND
You need one of the following services provided by an indi-
vidual provider, agency provider, a private duty nurse, or
through self-directed care:
B Active range of motion (AROM); or
B Passive range of motion (PROM).

Diagram 2
You have an ADL score of greater than or equal to 22.
AND

You need a Turning/repositioning program.
AND

Limited assistance

Extensive assistance

Total dependence
Did not occur/no provider
Did not occur/client not able

Ola|L|L]WIN{-—

Did not occur/client declined

(3) Although assessed by CARE, the department does
not score bathing and medication management to determine
classification groups.

NEW SECTION

WAC 388-106-0110 How does the CARE tool evalu-
ate me for the exceptional care classification of in-home
care? CARE places you in the Exceptional care classifica-
tions for the in-home setting when the following criteria are
met in either Diagram 1 or 2:

Diagram 1
You have one of the following diagnoses:
Quadriplegia;
Paraplegia;
ALS (Amyotrophic Lateral Sclerosis);
Parkinson's Disease;
Multiple Sclerosis;
Comatose;
Muscular Dystrophy;
Cerebral Palsy;
Post Polio Syndrome; or
TBI (traumatic brain injury).
AND
You have an ADL score of greater than or equal to 22.
AND
You need a Turning/repositioning program.
AND

You need one of the following services provided by an indi-
vidual provider, agency provider, a private duty nurse, or
through self-directed care:
B Active Range of Motion (AROM); or
B Passive Range of Motion (PROM).
AND
All of the following apply:
B You require IV nutrition support or tube feeding;
8 Your total calories received per IV or tube was greater
than 50%; and
B Your fluid intake is greater than 2 cups.

AND
You need assistance with one of the following, provided by
an individual provider, agency provider, a private duty
nurse, or through self-directed care:
B Dialysis; or
B Ventilator/respirator.

NEW SECTION

WAC 388-106-0115 How does CARE use the criteria
of cognitive performance as determined under WA C 388-
106-0090, clinical complexity as determined under WAC
388-106-0095, mood/behaviors as determined under
WAC 388-106-0100, and ADLs as determined under
WAC 388-106-0105 to place me in a classification group
for residential facilities? The CARE tool uses the criteria of
cognitive performance as determined under WAC 388-106-
0090, clinical complexity as determined under WAC 388-
106-0095, mood/behaviors as determined under WAC 388-
106-0100, and ADLs as determined under WAC 388-106-
0105 to place you into one of the following twelve residential
classification groups:

Proposed
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Classification ADL Score Group
Group D ADL Score 18-28 D High (12)
Cognitive performance score = 4-6 ADL Score 13-17 D Med (11)
, and ADL Score 2-12 D Low (10)
Clinically complex = yes
and
Mood/behavior = yes or no
Group C ADL Score 18-28 C High (9)
Cogpnitive performance score = 0-3 ADL Score 9-17 C Med (8)
and ADL Score 2-8 C Low (7)
Clinically complex = yes
and
Mood/behavior = yes or no
Group B ADL Score 15-28 B High (6)
Mood & behavior = Yes ADL Score 5-14 B Med (5)
and ADL Score 0-4 B Low (4)
Clinically complex = no
and
Cognitive performance score = 0-6
Group A ADL Score 10-28 A High (3)
Mood & behavior = No ADL Score 5-9 A Med (2)
and ADL Score 0-4 A Low (1)
Clinically complex = No
and
Cognitive performance score = 0-6

NEW SECTION

WAC 388-106-0120 What is the payment rate that the department will pay the provider if I receive personal care
services in a residential facility? The department publishes rates and/or adopts rules to establish how much the department pays
toward the cost of your care in a residential facility. The department assigns payment rates to the CARE classification groups.
Payment for care in a residential facility corresponds to the payment rate assigned to the classification group in which the CARE
tool has placed you.

NEW SECTION

WAC 388-106-0125 How does CARE use the criteria of congnitive performance as determined under WAC 388-
106-0090, clinical complexity as determined under WA C 388-106-0095, mood/behaviors as determined under WAC 388-
106-0100, ADLs as determined under WAC 388-106-0105, and exceptional care as determined under WAC 388-106-
0110, to place me in a classification group for in-home care? CARE uses the criteria of cognitive performance as determined
under WAC 388-106-0090, clinical complexity as determined under WAC 388-106-0095, mood/behavior as determined under
WAC 388-106-0105, and exceptional care as determined under WAC 388-106-0110 to place you into one of the following four-
teen in-home groups.

Base Hours
Classification ADL Score Group of Group

Group E ADL Score 26-28 E High (14) 420

Exceptional care = yes ADL Score 22-25 E Med (13) 350
and

Mood and behavior = yes or no
and
Cognitive performance score = 0-6

Proposed
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Base Hours
Classification ADL Score Group of Group
Group D ADL Score 18-28 D High (12) 240
Cognitive performance score = 4-6 ADL Score 13-17 D Med (11) 190
and ADL Score 2-12 D Low (10) 145
Clinically complex = yes
and
Mood and behavior = yes or no
OR
Cognitive performance score = 5-6
and
Clinically complex = no
and
Mood and behavior = yes or no
Group C ADL Score 18-28 C High (9) 180
Cognitive performance score = 0-3 ADL Score 9-17 C Med (8) 140
and ; ADL Score 2-8 C Low (7) 83
Clinically complex = yes
and
Mood and behavior = yes or no
Group B ADL Score 15-28 B High (6) 155
Mood and behavior = yes ADL Score 5-14 B Med (5) 90
and ADL Score 0-4 B Low (4) 52
Clinically complex = no
and
Cognitive performance score = 0-4
Group A ADL Score 10-28 A High (3) 78
Mood and behavior = no ADL Score 5-9 AMed (2) 62
and ADL Score 0-4 ALow (1) 29
Clinically complex = no
and
Cognitive performance score = 0-4

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

NEW SECTION

WAC 388-106-0130 How does the department deter-
mine the number of hours I may receive for in-home
care? (1) The department assigns a base number of hours to
each classification group as described in WAC 388-106-
0125.

(2) The department will deduct from the base hours to
account for your informal supports, as defined in WAC 388-
106-0010, as follows:

(a) The CARE tool determines the adjustment for infor-
mal supports by determining the amount of assistance avail-
able to meet your needs, assigns it a numeric percentage, and
reduces the base hours assigned to the classification group by
the numeric percentage. The department has assigned the fol-
lowing numeric values for the amount of assistance available
for each ADL and IADL.:

Assistance Value
Meds Self Performance Status Available Percentage
Self administration of Rules for all codes apply except independent | Unmet N/A 1
medications is not counted Met N/A 0
Decline N/A 0
<1/4 time 9
Partially met 1/4 to 1/2 time 7
172 to 3/4 time S
>3/4 time 3

[15]
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Assistance Value
Unscheduled ADLs Self Performance Status Available Percentage
Bed mobility, transfer, Rules apply for all codes except: Did not Unmet N/A 1
walk in room, eating, toi- | occur/client not able and Did not occur/no | Met N/A 0
let use provider = 1; Decline N/A 0
Did not occur/client declined and indepen- <14 time 9
dent are not counted. -
Partially met 1/4 to 1/2 time i
1/2 to 3/4 time S5
>3/4 time 3
Assistance Value
Scheduled ADLs Self Performance Status Available Percentage
Dressing, Rules apply for all codes except: Did not Unmet N/A 1
personal hygiene, occur/client not able and Did not occur/no | Met N/A 0
bathing provider = 1; Decline N/A 0
Did not occur/client declined and indepen- <1/4 time 75
dent are not counted. -
Partially met 1/4 to 1/2 t%me 55
1/2 to 3/4 time 35
>3/4 time 15
Assistance Value
IADLs Self Performance Status Available Percentage
Meal preparation, Rules for all codes apply except independent | Unmet N/A 1
Ordinary housework, is not counted. Met N/A 0
Essential shopping Decline N/A 0
<1/4 time 3
Partially met 1/4 to 1/2 time 2
1/2'to 3/4 time | .l
>3/4 time .05
Assistance Value
TADLs Self Performance Status Available Percentage
Travel to medical Rules for all codes apply except independent | Unmet N/A 1
is not counted. Met N/A 0
Decline N/A 0
Partially met | <1/4 time 9
1/4 to 1/2 time W)
1/2 to 3/4 time S5
>3/4 time 3

Key:
> means- greater than

< means less than

(b) To determine the amount of reduction for informal
support; the value percentage is divided by the number of
qualifying ADLs and IADLs needs. The result is value A.
Value A is then subtracted from one. This is value B. Value
B is divided by three. This is value C. Value A and Value C
are summed. This is value D. Value D is multiplied by the
“base hours" assigned to your classification group and the
result is base in-home care hours reduced for informal sup-
ports.

(3) Also, the department will adjust in-home base hours
for the following shared living circumstances:

Proposed

(a) If there is more than one client living in the same
household, the status under subsection (2)(a) of this section
must be met or partially met for the following IADLs:

(i) Meal preparation,

(ii) Housekeeping,

(iii) Shopping, and

(iv) Wood supply.

(b) If you and your paid provider live in the same house-
hold, the status under subsection (2)(a) of this section must be
met for the following IADLs:

(i) Meal preparation,

(ii) Housekeeping,
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(iii) Shopping, and

(iv) Wood supply.

(c) When there is more than one client living in the same
household and your paid provider lives in your household,
the status under subsection (2)(a) of this section must be met
for the following IADLs:

(i) Meal preparation,

WSR 05-03-096

(i1) Housekeeping,

(iii) Shopping, and

(iv) Wood supply.

(4) After deductions are made to your base hours, as
described in subsections (2) and (3), the department may add
on hours based on your living environment:

Condition Status Assistance Available | Add On Hours
Offsite laundry facilities, which means the client does | Unmet N/A 8
not have facilities in own home and the caregiver is not
available to perform any other personal or household
tasks while laundry is done.
Client is >45 minutes from essential services (which Unmet N/A 5
means he/she lives more than 45 minutes one-way from | Met N/A 0
a full-service market). <1/4 time 5
Partially met between 1/4 to 1/2 time | 4
between 1/2 to 3/4 time |2
>3/4 time 2
Wood supply used as sole source of heat. Unmet N/A 8
Met N/A 0
Declines N/A 0
<1/4 time 8
Partially met between 1/4 to 1/2 time | 6
between 1/2 to 3/4 time | 4
>3/4 time 2

' (5) The result of actions under subsections (2), (3), and
4)i

s the maximum number of hours that can be used to
develop your plan of care. The department must take into
account cost effectiveness, client health and safety, and pro-
gram limits in determining how hours can be used to meet
your identified needs.

(6) You and your case manager will work to determine
what services you choose to receive if you are eligible. The
hours may be used to authorize:

(a) Personal care services from a home care agency pro-
vider and/or an individual provider.

(b) Home delivered meals (i.e. a half hour from the avail-
able hours for each meal authorized).

(¢) Adult day care (i.e. a half hour from the available
hours for each hour of day care authorized).

(d) A home health aide.

NEW SECTION

WAC 388-106-0135 What are the maximum hours
that I can receive for in-home services? The maximum
hours that you may receive is the base hours assigned to your
classification group and adjusted per WAC 388-106-0130.
For Chore program clients, the maximum personal care hours
per month the department will pay is one hundred sixteen.

NEW SECTION

WAC 388-106-0140 What will change the maximum
hours I can receive? When you have a change in any of the

criteria listed in WAC 388-106-0125 and/or WAC 388-106-
0130, the maximum hours you can receive will change.

MEDICAID PERSONAL CARE (MPC)

NEW SECTION

WAC 388-106-0200 What services may I receive
under Medicaid Personal Care (MPC)? You may be eligi-
ble to receive only the following services under Medicaid
Personal Care (MPC):

(1) Personal care services, as defined in WAC 388-106-
0010, in your own home and, as applicable, assistance with
personal care tasks while you are out of the home accessing
community resources or working.

(2) Personal care services in one of the following resi-
dential care facilities:

(a) Adult family homes; or

(b) A licensed boarding home that has contracted with _

the department to provide adult residential care services.

(3) Nursing services, if you are not already receiving this
type of service from another resource. A registered nurse
may visit you and perform any of the following activities:

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner

Proposed
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prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In non-
emergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource;

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice planning and delivery.

NEW SECTION

WAC 388-106-0210 Am I eligible for MPC-funded
services? You are eligible for MPC-funded services when
the department assesses your needs and determines that you
meet all of the following criteria:

(1) You are certified as noninstitutional categorically
needy, as defined in WAC 388-500-0005. Categorically
needy medical institutional programs described in chapter
388-513 WAC do not meet this criteria.

(2) You are functionally eligible which means one of the
following applies:

(a) You have an unmet or partially met need with at least
three of the following Activities of Daily Living, as defined
in WAC 388-106-0010:

Washington State Register, Issue 05-05

eligibility.

Your need for assistance in any of the activities listed in
subsection (a) of this section did not occur because you
were unable or no provider was available to assist you will
be counted for the purpose of determining your functional

or:

(b) You have an unmet or partially met need or the activ-
ity did not occur (because you were unable or no provider
was available) with at least one or more of the following:

For each Activity of Daily Living, the minimum level of
assistance required in

For each Activity of Daily Living, the minimum level of
assistance required in:

includes: Applica-
tion of ointment
or lotions; Toe-
nails trimmed;
Dry bandage
changes; or Pas-
sive range of

motion treatment.

Self Performance | Support Provided
is: is:
Eating Supervision One person physi-
cal assist
Toileting Extensive Assis- | One person physi-
tance cal assist
Bathing Limited Assis- One person physi-
tance cal assist
Dressing Extensive Assis- | One person physi-
tance cal assist
Transfer Extensive Assis- | One person physi-
tance cal assist
Bed Mobility Limited Assis- One person physi-
and tance cal assist
Turning and repo- | and
sitioning Need
Walk in Room Extensive Assis- | One person physi-
OR tance cal assist
Locomotion in
Room
OR
Locomotion Out-
side Immediate
Living Environ-
ment
Medication Man- | Assistance N/A
agement Required Daily
Personal Hygiene | Extensive Assis- | One person physi-
. tance cal assist
Body care which | Need N/A

Self Performance | Support Provided
is: is:
Eating N/A Setup
Toileting Supervision N/A
Bathing Supervision N/A
Dressing Supervision N/A
Transfer Supervision Setup
Bed Mobility Supervision Setup -
Walk in Room Supervision Setup
OR
Locomotion in
Room
OR
Locomotion Out-
side Immediate
Living Environ-
ment
Medication Man- | Assistance N/A
agement Required
Personal Hygiene | Supervision N/A
Body care which | Need N/A
includes: Applica-
tion of ointment
or lotions; Toe-
nails trimmed;
Dry bandage
changes; or Pas-
sive range of
motion treatment.

Proposed
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Your need for assistance in any of the activities listed in NEW SECTION

subsection (b) of this section did not occur because you WAC 388-106-0213 How are my needs assessed if I
were unable or no provider was available to assist you will am a child applying for MPC services? If you are a child
be counted for the purpose determining your functional eli- applying for MPC services, the department will complete a
gibility. CARE assessment and:

(1) Consider and document the role of your legally
responsible natural/step/adoptive parent(s).

(2) Code your needs as met based on the guidelines out-
lined in the following table:

Activities of Daily Living (ADLs)

PROPOSED

Ages

W = Code status as Met 1 2 3 4 5 6 7 8910 11 12 13 14 15 16 17
Medication Management

Independent, supervision, " " ®E E R R R EES ®NE ®E E E ®E ®E &®m

limited, extensive, or Total
Locomotion in RoomMet

Independent, supervision, " = N
limited or extensive
Total n
Locomotion Qutside Room~=
Independent or supervision N B N B =
Limited or extensive U |
Total u
Walk in RoomMet
Independent, supervision, 5 = =
limited or extensive

' Total u
Bed Mobility
Independent, supervision, A n
limited or extensive
Total a
Transfers
Independent, supervision, | =u
limited, extensive or total
& under 30 pounds
(Total & over 30 pounds =
no age limit) . .
Toilet Use
Support provided for " " B N B Em

nighttime wetting only
(Independent, supervision,
limited, extensive, or total)

Independent, supervision, - = A= n

limited, extensive

Total EE N

Eating

Independent, supervision, "=

limited, extensive, or total

Bathing
'Independent or supervision ® B N B N B ER EENE =
Physical assistance all/part " 82 N ¥ N B N

[19] Proposed
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Activities of Daily Living (ADLSs)

Ages v
m = Code status as Met 1 2 3 4 5 6 7 89 10 1 12 13 14 15 16 17
Total = 5 B B
Dressing
Independent or supervision " §E § § E § E EENR N ©@B
Limited or extensive " " & B B B B
Total "E B § B
Personal Hygiene
Independent or supervision " § & B B B E BE R ©®m
Limited or extensive s §E § §F E B =
Total = & & BN

Instrumental Activities of Daily Living
Ages
B = Code status as Met 1 2 3 4 5 6 7 8 910 11 12 13 14 15 16 17
Telephone
Independent, supervision, "E " " B E @ B § E R EBE B & ®E =E B »
limited, extensive, or Total
Transportation .
Independent, supervision, E ® B % # E ®m § BN E N ®BE E R =& n
limited, extensive, or Total
Shopping
Independent, supervision, " = " §E § N BE §E EE B E ®§ ®E ®F B ©B®
limited, extensive, or Total
Wood Supply
Independent, supervision, " " E §F 8 E m  E§E B ®E B ® EF & ©@®m
limited, extensive, or Total
Housework
Independent, supervision, " " E E R N E B EN ®E F § ®§ ® B ©®m
limited, extensive, or Total
Finances
Independent, supervision, " = E 8 ® B B B EE § E §F § =B N ©®B
limited, extensive, or Total
Meal Preparation
Independent, supervision, " " ® §F E §E @ @ EF E E B ® =E B &=
limited, extensive, or Total
NOTE: ~ If the activity did not occur, the department codes self performance as total and status as met.

Ages

2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17
Additional guidelines based on age
Any foot care needs
Status Need met A B B B a 82 B B u || [ ] | ] n [ ] a
Any skin care (other than feet)
Status Need met HE B B B8 2 B B B u n B n ] n | |

Speech/Hearing

Score comprehension as understood
Memory

Short term memory ok

Long term memory ok

Proposed

[20}




Washington State Register, Issue 05-05

WSR 05-03-096

Bladder/Bowel

nighttime wetting only -

Individual management =

Does not need/use

Support provided for daytime A B E B =
wetting - Individual

Management = Does not need/use

Support provided for ¥ B B B = |

Ages
1 2 3 4 5 6
Depression
Select interview = unable to obtain HE E R B N |
Decision making
Rate how client makes R B B ® B | ]
decisions = independent

(3) In addition, determine that the status and assistance
available are met or partially met over three-fourths of the
time, when you are living with your legally-responsible natu-
ral/step/adoptive parent(s).

(4) Will not code mental health therapy, behaviors, or
depression if you are in foster care.

NEW SECTION

WAC 388-106-0220 How do I remain eligible for
MPC? (1) In order to remain eligible for MPC, you must be
in need of services in accordance with WAC 388-106-0210
as determined through a CARE assessment. The assessment
in CARE must be at least annually or more often when there
are significant changes in your functional or financial cir-
cumstances.

(2) When eligibility statutes, regulations, and/or rules for
MPC change, irrespective of whether your functional or
financial circumstances have changed, if you do not meet the
changed eligibility requirements, the department will termi-
nate your MPC services.

"' NEW SECTION

WAC 388-106-0225 How do I pay for MPC? (1) If
you live in your own home, you do not participate toward the
cost of your personal care services.

(2) If you live in a residential facility and are:

(a) An SSI beneficiary who receives only SSI income,
you only pay for board and room. You are allowed to keep a
- personal needs allowance of at least thirty-eight dollars and
eighty-four cents per month;

" (b) An SSI beneficiary who receives SSI and SSA bene-
fits, you only'pay for board and room. You are allowed to
keep a personal needs allowance of at least fifty- elght dollars
- ‘and eighty-four cents per month; ‘

' (c) ‘An SSI-related person under WAC 388-511-1105,
you may be requnred to participate towards the cost of your
petsonal care services in addition to your board and room if
your financial eligibility is based on the facility's state con-
tracted rate. You will receive a personal allowance of fifty-
eight dollars and eighty-four cents; or

(d) A GA-X client in a residential care facility, you are
allowed to keep a personal allowance of only thirty-eight dol-

[21]

lars and eighty-four cents per month. The remainder of your
grant must be paid to the facility.

(3) The department pays the residential care facility from
the first day of service through the:

(a) Last day of service when the Medicaid resident dies
in the facility; or

(b) Day of service before the day the Medicaid resident
is discharged.

NEW SECTION

WAC 388-106-0230 Can I be employed and receive
MPC? You can be employed and receive MPC services if
you remain medicaid eligible under the noninstitutional cate-
gorically needy program.

NEW SECTION

WAC 388-106-0235 Are there waiting lists for MPC?
There are no waiting lists for MPC. Instead of waiting lists,
the department may revise rules to reduce caseload size,
hours, rates, or payments in order to stay within the legisla-
tive appropriation.

COMMUNITY OPTIONS PROGRAM
ENTRY SYSTEM (COPES)

NEW SECTION

WAC 388-106-0300 What services may I receive
under Community Options Program Entry System
(COPES) when I live in my own home? When. you live in

your own home, you may be eligible to receive only the fol-

lowing services under COPES:

(1) Personal care services as defined in WAC 388 106-
0010 in your own home and, as applicable, while you are out
of the home accessing community resources or working.

(2) Adult day care if you meet the ellglblllty require-
ments under WAC 388-106-0805.

(3) Environmental modifications, if the mmor physical
adaptations to your home:

(a) Are necessary to ensure your health, welfare and
safety;

(b) Enable you to function with greater independence in
the home;

Proposed

PROPOSED




WSR 05-03-096

(c) Directly benefit you medically or remedially;

(d) Meet applicable state or local codes; and

(e) Are not adaptations or improvements, which are of
general utility or add to the total square footage.

(4) Home delivered meals, providing nutritional bal-
anced meals, limited to one meal per day, if:

(a) You are homebound and live in your own home;

(b) You are unable to prepare the meal;

(c) You don't have a caregiver (paid or unpaid) available
to prepare this meal; and

(d) Receiving this meal is more cost-effective than hav-
ing a paid caregiver.

(5) Home health aide service tasks in your own home, if
the service tasks:

(a) Include assistance with ambulation, exercise, self-
administered medications and hands-on personal care;

(b) Are beyond the amount, duration or scope of Medic-
aid reimbursed home health services as described in WAC
388-551-2120 and are in addition to those available services;

(c) Are health-related. Note: Incidental services such as
meal preparation may be performed in conjunction with a
health-related task as long as it is not the sole purpose of the
aide's visit; and

(d) Do not replace Medicare home health services.

(6) Personal emergency response system (PERS), if the
service is necessary to enable you to secure help in the event
of an emergency and if you: :

(a) Live alone in your own home; or

(b) Are alone, in your own home, for significant parts of
the day and have no regular provider for extended periods of
time.

(7) Skilled nursing, if the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse; and

(b) Beyond the amount, duration or scope of Medicaid-

reimbursed home health services as provided under WAC

388-551-2100. . - -

(8) Specialized durable and non-durable medical equiﬁ- »

ment and supplies under WAC 388-543-1000, if the items
are: .
(a) Medically necessary under WAC 388-500-0005;

(b) Necessary-for: life support; to increase your ability to
perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live;

and - -

and/or Medicare. S

" (9) "Training needs identified in CARE or in a-profés-"

sional evaluation, which meet a therapeutic goal such as: *
(a) Adjusting to a serious impairmert; ' . SR
(b) Managing personal care needs; or *
(c) Developing necessary skills to deal with care provid-
ers. IR
.(10) Transportation services, if the service:

(a) Provides you access to community Services and
resources to meet your therapeutic goal;
(b) Is not diversional in nature; and

Proposed

- (¢) Directly-medically or remedially beneficial to you; -

.(d) In addition to and do not replace any medical equip- -
ment and/or supplies otherwise provided under Medicaid -

Washington State Register, Issue 05-05

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community.

(11) Nurse delegation services, when:

(a) You are receiving personal care from a registered or
certified nursing assistant who has completed nurse delega-
tion core training;

(b) Your medical condition is considered stable and pre-
dictable by the delegating nurse; and

(c) Services are provided in compliance with WAC 246-
840-930.

(12) Nursing services, when you are not already receiv-
ing this type of service from another resource. A registered
nurse may visit you and perform any of the following activi-
ties:

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

(c) Care coordination and referral to other health care
providers; '

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In non-
emergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource.

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice plan and delivery.

(13) Community transition services, if you are being dis-
charged from the nursing facility or hospital and if services
are necessary for you to set up your own home. Services:

(a) May include: safety deposits, utility set-up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one-time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and
basic items essential for basic living outside the institution;
and S ‘ s

(b) Do not include rent, recreational or diversional items
such as TV, cable or VCR's. o '

NEW SECTION
"WAC 388-106-0305' What services may I receive

under COPES if I live in a residential facility? If you.live
in oné of the following residential facilities: a licensed board- -
ing home contracted with the department to provide Assisted -
Living, Enhanced Adult Residential Care, Enhanced Adult
Residential Care-Specialized Dementia Care or an’ Adult
Family Home, yoir may be eligible to recéive only the follow-
ing servicés under COPES: S .

(1) Personal care services as defined.under WAC 388-
106-0010. ' T

(2) Specialized durable and non-durable medical equip-
ment and supplies under WAC 388-543-1000, when the
items are: T : " _

(a) Medically necessary under WAC 388-500-0005; and
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(b) Necessary: for life support; to increase your ability
to perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live; and

(c) Directly medically or remedially beneficial to you;
and

(d) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare; and

(e) In addition to and do not replace the services required
by the department’s contract with a residential facility.

(3) Training needs identified in CARE or in a profes-
sional evaluation, that are in addition to and do not replace
the services required by the department's contract with the
residential facility and that meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(4) Transportation services, when the service:

(a) Provides you access to community services and
resources to meet a therapeutic goal;

(b) Is not diversional in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community; and

(d) Does not replace the services required by DSHS con-
tract in residential facilities.

(5) Skilled nursing, when the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse;

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2100; and

(c) In addition to and does not replace the services
required by the department's contract with the residential

facility (e.g. intermittent nursing services as deﬁned in WAC .

388-78A-2310)
(6) Nursing services, when you are not already recervrng

this type of service from another resource. A registered nurse

may visit you and perform any of the following activities:

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency

A skllled treatment is care that would requrre authorrzatron ..

,,,,,,,,,,,

skilled medical or nursrng treatrnents o a health care pro-i

vider, a home health agency or othér approprlate resource.
(e) File review; and/or

(f) Evaluatron of health-related care needs affectrng ser- .

vice plan and delivery.

LU Commumty transition services, if you are belng dis-
charged from' the nursing facility or hospital ‘and if services
are necessary for you to live in a resrdenual facility.” Ser-
vices:

........
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(a) May include: safety deposits, utility set up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and
basic items essential for basic living outside the institution.

(b) Do not include rent, recreational or diversional items
such as TV, cable or VCR's.

NEW SECTION

WAC 388-106-0310 Am 1 eligible for COPES-funded
services? You are eligible for COPES-funded services if you
meet all of the following criteria. The department must assess
your needs in CARE and determine that:

(1) You are age:

(a) Eighteen or older and blind or have a disability, as
defined in WAC 388-511-1105; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1505, Community Options Program Entry
System (COPES).

(3) You:

(a) Are not eligible for Medicaid personal care services
(MPC); or |

(b) Are eligible for MPC services, but the department
determines that the amount, duration, or scope of your needs
is beyond what MPC can provide.

- (4) Your CARE assessment shows you need the level of
care provided in a nursing facility (or will likely need the
level of care within thirty days unless COPES services are
provided) which is defined in WAC 388- 106-0355(1).

NEW SECTION
- WAC 388-106-0315 When do COPES services start?

Your eligibility for COPES beglns the date the department ’

authorizes servrces

NEW SECTION

WAC. 388-106-0320 How do I remain eligible for
COPES? (1) In order to remain eligible for. COPES, you
must be in need of services in accordance with WAC 388-
106-0310 as determined through 3 CARE assessment. The
assessment in CARE must be at least annually or more often
when there. are significant changes in your functional or
financial circumstances. :

(2) When eligibility statutes, regulatrons and/or rules for. :

COPES change, irrespective of whether your functional or

financial circumstances. have changed, if you do not meet the -

changed eligibility requrrements the department will termi-
nate your COPES services. R

NEW SECTION
WAC 388-106.0325 How do I pay for COPES ser-

vices? Depending on your income and resouirces, you may be

required to pay participation toward the cost of your care, as
outlined in WAC 388-515-1505. If you have nonexempt
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income that exceeds the cost of COPES services, you may
retain the difference. If you are receiving services in:

(1) Your own home, you are allowed to keep some of
your income for a maintenance allowance.

(2) In a residential facility, you must use your income to
pay for your room and board and services. You are allowed to
keep some of your income for personal needs allowance
(PNA). The department determines the amount of PNA that
you may keep. The department pays the facility for the dif-
ference between what you pay and the department-set rate for
the facility. The department pays the residential care facility
from the first day of service through the:

(a) Last day of service when the Medicaid resident dies
in the facility; or

(b) Day of service before the day the Medicaid resident
is discharged.

NEW SECTION

WAC 388-106-0330 Can I be employed and receive
COPES? You can be employed and receive COPES, per
WAC 388-515-1505.

NEW SECTION

WAC 388-106-0335 Are there waiting lists for
COPES? The department will create a waiting list in accor-
dance with caseload limits determined by legislative funding.
Wait listed clients will gain access in the following manner:

(1) Nursing home residents wanting COPES waiver ser-
vices will be ranked first on the wait list by date of applica-
tion for services;

(2) Then clients living in the community with a-higher
level of need, as determined by the CARE assessment, will be
ranked hlgher on the wait list over clients with a lower level
of need; and - :

(3) When two or more clients in the community have

equal need levels, the client with the earlier appllcatlon for -

services W1ll have prlonty over later appllcatlons for-services.

NURSING FACILITY 'CARE SERVICES .

NEW SECTION ,
WAC 388-106- 0350 What are nursing facility care

services? You may:receive care in‘a nursing fac111ty, as out-
lined in chapter 388 97 WAC o

NEW SECTION °

WAC 388-106-0355 Am I eligible for nursmg faclllty V
care services? You are e11g1ble for nursing facility care if the. .
department:” . Ceve s

(1) Assesses you in CARE and determines that you meet
the functional criteria for nursing facility level of care whxch
means-one of the following applies: -

(a) You require care provided by or under the superv1-, :

sion of a registered nurse or a.licensed practical nurse on a
daily basis;
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(b) You have an unmet or partially met need with at least
three of the following Activities of Daily Living, as defined
in WAC 388-106-0010:

For each Activity of Daily Living, the minimum level of assistance
required in
Self Performance is: Support Provided is:
Eating N/A Setup
Toileting Supervision N/A
Bathing Supervision N/A
Transfer Supervision Setup
Bed Mobility Supervision Setup
Walk in Room Supervision Setup
OR
Locomotion in Room
OR
Locomotion Outside
Immediate Living
Environment
Medication Manage- | Assistance Required N/A
ment
Your need for assistance in any activities listed in subsection (b) of this
section did not occur because you were unable or no provider was avail-
able to assist you will be counted for the purpose in determining your
functional eligibility.

(c) You have an unmet or partially met need with at least
two of the following Activities of Dally Living, as defined in
WAC 388-106-0010: .o

For each Activity of Daily Living, the minimum level of assistance
required in
Self Performance is: Support Provided is:
Eating Supervision One person physical
assist
Toileting Extensive Assistance | One person physical
assist
Bathing Limited Assistance One person physical
: assist
Transfer Extensive Assistance  } One person physncal
. assist
Bed Mobility .Limited Assistance One person physxcal
and . and [ assist
Turning and reposi- Need .o
tioning R &

) Self Performance is: Support Provided is:
Walk in Room Extensive Assistance | One person physiml
OR assist
LocomotioninRoom | + - -+ ...

OR
Locomotion Outside
Immediate Living
Environment
Medlmtlon Manage- Assistance Requu'ed N/A o
ment Daily- T e
Your need for assistance in any of the activities listed in- -subsection (c) of
this section did not occur because you were unable or no provider was
available to assist you will be counted for ilie pirpose of detenmmng your
functional eligibility.

or:

(d) You have a cognitive impairment and reéquire Super-
vision due to one or more of the following: Disorientation,
meniory impairment, impaired decision-making, or- wander-
ing and have an'unmet or partially met need with at least one’.-

or more of the following: 4 , e

¢
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For each Activity of Daily Living, the minimum level of assistance

required in
Self Performance is: Support Provided is:

Eating Supervision One person physical
assist

Toileting Extensive Assistance | One person physical
assist

Bathing Limited Assistance One person physical
assist

Transfer Extensive Assistance | One person physical
assist

Bed Mobility Limited Assistance One person physical

and and assist

Tuming and reposi- Need

tioning

Walk in Room Extensive Assistance | One person physical

OR assist

Locomotion in Room

OR

Locomotion Outside

Immediate Living

Environment

Medication Manage- | Assistance Required N/A

ment Daily

Your need for assistance in any of the activities listed in subsection (d) of
this section did not occur because you were unable or no provider was
available to assist you will be counted for the purpose of determining your

functional eligibility.

(2) Determines that you meet the financial eligibility
requirements set through WAC 388-513-1315.

NEW SECTION

WAC 388-106-0360 How do I pay for nursing facility
care services? (1) If you are Medicaid eligible and the nurs-
ing facility admits you without a request for assessment from
the department, the nursing facility will not:

(a) Be reimbursed by the department; or

(b) Be allowed to collect payment, including a deposit or
minimum stay fee, from you or your family/representative for

any care provided before the date of request for assessment. -

(2) If you are eligible for Medicaid-funding nursing
facility care, the department pays : for your services begmmng
on the date:

(a) Of the request for a department assessment; or - -

(b) Nursing facility care actually begins, whlchever is

later.

you have been admitted, the department pays for your nurs- y

ing facility. care begmnmg on the date of:

(a) Request for aSSessment or financial appllcatlon‘

whichever is earlier; NN
(b) Nursing facility placement' or

"""""""""
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MEDICALLY NEEDY RESIDENTIAL WAIVER

NEW SECTION

WAC 388-106-0400 What services may I receive
under Medically Needy Residential Waiver (MNRW)?
You may be eligible to receive only the following MNRW
services in one of the following residential facilities: a
licensed boarding home contracted with the department to
provide Assisted Living, Enhanced Residential Care,
Enhanced Adult Residential Care-Specialized Dementia Care
or an Adult Family Home:

(1) Personal care services as defined in WAC 388-106-
0010.

(2) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, when the
items are:

(a) Medically necessary under WAC 388-500-0005; and

(b) Necessary: for life support; to increase your ability to
perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live;

(c) Directly medically or remedially beneficial to you;

(d) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare; and

(e) In addition to and do not replace the services required
by the department's contract with the residential facility.

(3) Training needs identified in CARE or in a profes-
sional evaluation that are in addition to and do not replace
services required by the department's contract with the resi-
dential facility and that meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

- (b) Managing personal care needs; or
(c) Developing necessary skills to deal with care provid-
ers. -

(4) Transportation services, when the service:

(a) Provides you access to.community services and
resources provided.to-meet a therapeutic goal;

(b) Is not diversional in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community; and

(d) Does not replace the services required by the depart—
ment's contract with a residential facility.

(5) Skilled nursing, when the service is:

(a) Provided by a registered nurse or licensed practrcal. .

nurse under the supervision of a registered nurse; .

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provrded under WAC.
388-551-2120; and

(¢) In .addition ‘to -and -does not- replace the services

- required by the department's' contract-with the residential -

4) Exceptlon ‘Payment. back to the request date is lim-
ed.to three months prior to the month that the financial -

application is received.

[25]

facility (e.g. intermittent nursmg services as deﬁned in WAC
388-78A-2310). . - S

(6) Nursing services, when you are not already receiving .
this type of service from another resource. A registered nurse
may visit you and perform any of the following activities:

(a) Nursing assessment/reassessment;

(b) Instruction to care providers and clients;
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(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In non-
emergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource.

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice plan and delivery.

(7) Community transition services, if you are being dis-
charged from the nursing facility or hospital and if services
are necessary for you to live in a residential fac111ty Ser-
vices:

(a) May include: safety deposits, utility set up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and
basic items essential for basic living outside the institution.

(b) Do not include rent, recreational or diversional items
such as TV, cable or VCR's.

NEW SECTION

WAC 388-106-0410 Am I eligible for MNRW-funded
services? You are eligible for MNR W-funded services if you
choose to receive services in a residential facility and you
meet all of the following criteria. The department must
assess your needs, using CARE, and determine that:

(1) You are age:

(a) Eighteen or older and blind or have a disability, as
defined in WAC 388-511-1105; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
mine if your income and resources fall within the limits set in
WAC 388-515-1540.

(3) You are not eligible for Medicaid personal care ser-
vices (MPC) or COPES.

(4) Your CARE assessment shows you need the level of
care provided in a nursing facility (or will likely need the
level of care within thirty days unless MNRW services are
provided) which is defined in WAC 388-106-0355(1).

NEW SECTION

'WAC 388-106-0415 When do MNRW services start?
Your eligibility for MNRW begins the date the department
authorizes services.

NEW SECTION

WAC 388-106-0420 How do I remain eligible for
MNRW? (1) In order to remain eligible for MNRW, you
must be in need of services in accordance with WAC 388-
106-0410 as determined through a CARE assessment. The
assessment in CARE must be at least annually or more often
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when there are significant changes in your functional or
financial circumstances.

(2) When eligibility statutes, regulations, and/or rules for
MNRW change, irrespective of whether your functional or
financial circumstances have changed, if you do not meet the
changed eligibility requirements, the department will termi-
nate your MNRW services.

NEW SECTION

WAC 388-106-0425 How do I pay for MNRW ser-
vices? (1) You must use your income to pay for your room
and board and services. The amount you pay is determined in
WAC 388-515-1540. You are allowed to keep some of your
income for personal needs allowance (PNA). The depart-
ment pays the facility for the difference between what you
pay and the department-set rate for the facility. The depart-
ment pays the residential care facility from the first day of
service through the:

(a) Last day of service when the Medicaid resident dies
in the facility; or

(b) Day of service before the day the Medicaid resident
is discharged.

NEW SECTION

WAC 388-106-0430 Can I be employed and receive
MNRW? You may be employed and receive MNRW per
WAC 388-515-1540.

NEW SECTION

WAC 388-106-0435 Are there waiting lists for
MNRW? The department will create a waiting list in accor-
dance with caseload limits determined by legislative funding.
Wait listed clients will gain access in the following manner:

(1) Nursing home residents wanting MN waiver services
will be ranked first on the wait list by date of appllcatlon for
services;

(2) Then clients llvmg in the community w1th a hlgher
level of need, as determined by the department’'s CARE
assessment, will be ranked higher on the wait list over clients
with lower level of need; and .

(3) When two or more clients in the commumty have
equal need levels, the client with the earlier application for
services will have priority over later applications for services.

MEDICALLY NEEDY IN-HOME WAIVER

NEW SECTION

WAC 388-106-0500 What services may I receive
under Medically Needy In-Home Waiver (MNIW)? You
may be eligible to receive only the following Medically
Needy In-Home Waiver (MNIW) services in your own
home:

(1) Personal care services as defined in WAC 388- 106- -
0010 in your own home and, as applicable, while you are out
of the home accessing community resources or working.

(2) Adult day care if you meet the eligibility require-
ments under WAC 388-106-0805.
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(3) Environmental modifications, if the minor physical
adaptations to your home:

(a) Are necessary to ensure your health, welfare and
safety; _

(b) Enable you to function with greater independence in
the home;

(c) Directly benefit you medically or remedially;

(d) Meet applicable state or local codes; and

(e) Are not adaptations or improvements, which are of
general utility or add to the total square footage.

(4) Home delivered meals, providing nutritional bal-
anced meals, limited to one meal per day, if:

(a) You are homebound and live in your own home;

(b) You are unable to prepare the meal;

(¢) You don't have a caregiver (paid or unpaid) available
to prepare this meal; and

(d) Receiving this meal is more cost-effective than hav-
ing a paid caregiver.

(5) Home health aide service, if the service tasks:

(a) Include assistance with ambulation, exercise, self-
administered medications and hands on personal care; i

(b) Are beyond the amount, duration or scope of Medic-
aid reimbursed home health services (WAC 388-551-2120)
and are in addition to those available services;

(c) Are health-related. Note: Incidental services such as
meal preparation may be performed in conjunction with a
health-related task as long as it is not the sole purpose of the
aide's visit; and

(d) Do not replace Medicare home health services.

(6) Personal emergency response system (PERS), if the
service is necessary to enable you to secure help in the event
of an emergency and if you:

(a) Live alone in your own home; or

(b) Are alone, in your own home, for significant parts of
the day and have no regular provider for extended periods of
time.

(7) Skilled nursing, if the service is: .
(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse; and

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2120.

(8) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, if the items
are:

(a) Medically necessary under WAC 388-500-0005;

(b) Necessary: for life support; to increase your ability
to perform activities of daily living; or to perceive, control, or
communicate with the environment in which you live;

(c) Directly medically or remedially beneficial to you;
and . .
(d) In addition to and do not replace any medical equip-

ment and/or supplies otherwise provided under Medicaid
and/or Medicare. - .
" (9) Training needs identified in CARE or in a profes-
sional evaluation, which meet a therapeutic goal such as:
(a) Adjusting to a serious impairment;
(b) Managing personal care needs; or
' (c) Developing necessary skills to deal with care provid-
ers.
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(10) Transportation services if you live in your own
home, if the service:

(a) Provides you access to community services and
resources to meet a therapeutic goal;

(b) Is not diversional in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community.

(11) Nurse delegation services when:

(a) You are receiving personal care from a registered or
certified nursing assistant who has completed nurse delega-
tion core training;

(b) Your medical condition is considered stable and pre-
dictable by the delegating nurse; and

(c) Services are provided in compliance with WAC 246-
840-930.

(12) Nursing services, when you are not already receiv-
ing this type of service from another resource. A registered
nurse may visit you and perform any of the following activi-
ties:

(a) Nursing assessment/reassessment;

(b) Instruction to you and your providers;

(c) Care coordination and referral to other health care
providers;

(d) Skilled treatment, only in the event of an emergency.
A skilled treatment is care that would require authorization,
prescription, and supervision by an authorized practitioner
prior to its provision by a nurse, for example, medication
administration or wound care such as debridement. In non-
emergency situations, the nurse will refer the need for any
skilled medical or nursing treatments to a health care pro-
vider, a home health agency or other appropriate resource;

(e) File review; and/or

(f) Evaluation of health-related care needs affecting ser-
vice planning and delivery.

(13) Community transition services, if you are being dis-
charged from the nursing facility or hospital and if services
are necessary for you to set up your own home. Services:

(a) May include: safety deposits, utility set up fees or
deposits, health and safety assurances such as pest eradica-
tion, allergen control or one time cleaning prior to occu-
pancy, moving fees, furniture, essential furnishings, and
basic items essential for basic living outside the institution.

(b) Do not include rent, recreational or diversional items
such as TV, cable or VCR's.

NEW SECTION

WAC 388-106-0510 Am I eligible for MNIW-funded
services? You are eligible for MNIW-funded services if you
choose to receive services in your own home and you meet all
of the following criteria. The department must assess your
needs in CARE and determine that:

(1) You are age:

(a) Eighteen or older and blind or have a disability, as
defined in WAC 388-511-1105; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements. This
means the department will assess your finances and deter-
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mine if your income and resources fall within the limits set in
WAC 388-515-1505;

(3) You are not eligible for Medicaid personal care ser-
vices (MPC) or COPES;

(4) Your CARE assessment shows you need the level of
care provided in a nursing facility (or will likely need the
level of care within thirty days unless MNIW services are
provided) which is defined in WAC 388-106-0355(1).

NEW SECTION

WAC 388-106-0515 When do MNIW services start?
Your eligibility for MNIW begins the date the department
authorizes services.

NEW SECTION

WAC 388-106-0520 How do I remain eligible for
MNIW? (1) In order to remain eligible for MNIW, you must
be in need of services in accordance with WAC 388-106-
0510 as determined through a CARE assessment. The
assessment in CARE must be at least annually or more often
when there are significant changes in your functional or
financial circumstances.

(2) When eligibility statutes, regulations, and/or rules for
MNIW change, irrespective of whether your functional or
financial circumstances have changed, if you do not meet the
changed eligibility requirements, the department will termi-
nate your MNIW services.

NEW SECTION

WAC 388-106-0525 How do I pay for MNIW? The
amount you pay is determined in WAC 388-515-1550.

NEW SECTION

WAC 388-106-0530 Can I be employed and receive
MNIW? You can be employed and receive MNIW, per
WAC 388-515-1550.

NEW SECTION

WAC 388-106-0535 Are there waiting lists for
MNIW? The department will create a waiting list in accor-
dance with caseload limits determined by legislative funding.
Wait listed clients will gain access in the following manner:

(1) Nursing-home residents wanting MN waiver services
will be ranked first on the wait list by date of application for
services;

(2) Then clients living in the community with a higher
level of need as determined by the department's CARE
assessment will be ranked higher on the wait list over clients
with lower level of need; and

(3) When two or more clients in the community have
equal need levels, the client with the earlier application for
services will have priority over later applications for services.
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CHORE

NEW SECTION

WAC 388-106-0600 What services may I receive
under Chore? You may receive personal care services in
your own home and, as applicable, assistance with personal
care tasks while you are out of the home accessing commu-
nity resources or working.

NEW SECTION

WAC 388-106-0610 Am I eligible for Chore-funded
services? To be eligible for Chore-funded services you must
meet all of the following criteria:

(1) Be grandfathered on the Chore program before
August 1, 2001 and have continued to receive Chore without
a break in service.

(2) Not be eligible for MPC or COPES.

(3) Be eighteen years of age or older.

(4) Have an unmet or partially met need with at least one
of the following Activities of Daily Living, as defined in
WAC 388-106-0010.

For each Activity of Daily Living, the minimum level of assistance
required in

Self Performance is: Support Provided is:
Eating N/A Setup
Toileting Supervision N/A
Bathing Supervision N/A
Dressing Supervision N/A
Transfer Supervision Setup
Bed Mobility Supervision Setup
Walk in Room Supervision Setup
OR
Locomotion in Room
OR
Locomotion Outside
Immediate Living
Environment
Medication Manage- | Assistance Required N/A
ment -
Personal Hygiene Supervision N/A
Body care which Need N/A
includes: .
Application of oint-
ment or lotions;
Toenails trimmed;
Dry bandage changes;
or !
Passive range of
motion treatment.

Your need for assistance in any of the activities listed in this section did
not occur because you were unable or no provider was available to assist -
you will be counted for the purpose of determining your funcnonal eligi-
bility.

(5) Have net household income (as described in WAC
388-450-0005 and 388-450-0040) not exceeding:

(a) The sum of the cost of your Chore services; and

(b) One-hundred percent of the Federal Poverty Level
(FPL) adjusted for family size.

(6) Have resources, as described in chapter 388-470
WAC, which do not exceed ten thousand dollars for a one-
person family or fifteen thousand dollars for a two-person
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family. (Note: One thousand dollars for each additional fam-
ily member may be added to these limits.); and

(7) Not transfer assets on or after November 1, 1995 for
less than fair market value, as described in WAC 388-513-
1365.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-106-0615 When do Chore services start?
Your eligibility for Chore services begins the date the depart-
ment authorizes services.

NEW SECTION

WAC 388-106-0620 How do I remain eligible for
Chore? (1) In order to remain eligible for Chore, you must be
in need of services in accordance with WAC 388-106-0610
as determined through a CARE assessment. The assessment
in CARE must be at least annually or more often when there
are significant changes in your functional or financial cir-
cumstances.

(2) When eligibility statutes, regulations, and/or rules for

- Chore change, irrespective of whether your functional or
financial circumstances have changed, if you do not meet the
changed eligibility requirements, the department will termi-
nate your Chore services.

NEW SECTION

WAC 388-106-0625 How do I pay for Chore? You
may retain an amount equal to one hundred percent of the
federal poverty level, adjusted for family size, as the home
maintenance allowance and pay the difference between the
FPL and your nonexempt income. Exempt income includes:

(1) Income listed in WAC 388-513-1340;

(2) Spousal income allocated and actually paid as partic-
ipation in the cost of the spouse's Community Options Pro-
gram Entry System (COPES) services;

(3) Amounts paid for medical expenses not subject to
third party payment;

(4) Health insurance premiums, comsurance or deduct-
ible charges; and

(5) If applicable, those work expense deductions listed in
WAC 388-106-0630(2). ) :

NEW SECTION

WAC 388-106-0630 Can I be employed and receive
Chore? If you are not Medicaid eligible due to your earned
income and resources and are recewmg chore personal care
services:

(1) You may be requnred to pay participation, per WAC
388-106-0625, for-any earned income above one hundred
percent of the federal poverty level.

(2) The department will exempt fifty percent of your
earned income after work expense deductions. Work
expense deductions are:
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(a) Personal work expenses in the form of self-employ-
ment taxes (FICA); and income taxes when paid;

(b) Payroll deductions required by law or as a condition
of employment in the amounts actually withheld;

(c) The necessary cost of transportation to and from the
place of employment by the most economical means, except
rental cars;

(d) Expenses necessary for continued employment such
as tools, materials, union dues, transportation to service cus-
tomers not furnished by the employer; and

(e) Uniforms needed on the job and not suitable for wear
away from the job.

VOLUNTEER CHORE

NEW SECTION

WAC 388-106-0650 What services may I receive
under volunteer chore? Volunteer Chore is a state-funded
program which provides volunteer assistance with household
tasks and:

(1) Assists people who need but are not eligible for
DSHS services.

(2) Complements DSHS services by using volunteer
assistance to perform tasks which do not require specially-
skilled personnel.

(3) Provides assistance with housework, laundry, shop-
ping, cooking, moving, minor home repair, yard care, limited
personal care, monitoring and transportation.

NEW SECTION

WAC 388-106-0655 Am I eligible to receive volun-
teer chore services? You may receive volunteer chore ser-
vices if you are:

(1) Eighteen years of age or older;

(2) Living at home unless you are moving from a resi-
dential facility to home and need assistance moving;

(3) Unable to perform certain personal care tasks due to
functional or cognitive impairment;

(4) Financially unable to purchase services from a pri-
vate provider;

(5) Not receiving services under COPES, MNIW, MPC,
or Chore because you:

(a) Do not meet the eligibility requirements; or

(b) Decline these services.

(6) In need of assistance from volunteer chore in addition
to or in substitution of paid services under COPES, MNIW,
MPC, or Chore.

PROGRAM OF ALL-INCLUSIVE CARE FOR THE
ELDERLY (PACE)

NEW SECTION

WAC 388-106-0700 What services may I receive
under PACE? Under their contract with the department, the
PACE provider develops an individualized plan of care, as
defined in 42 CFR 460.106, that integrates necessary long-
term care, medical services, mental health services, and alco-
hol and substance abuse treatment services.
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(1) The care plan includes, but is not limited to any of the
following long-term care services:

(a) Care coordination;

(b) Home and community-based services:

(i) Personal (in-home) care;

(ii) Residential care.

(c) And, if necessary, nursing facility care.

(2) The care plan may also include, but is not limited to,
the following medical services:

(a) Primary medical care;

(b) Vision care;

(c) End of life care;

(d) Restorative therapies, including speech, occupa-
tional, and physical therapy;

(e) Oxygen therapy;

(f) Audiology (including hearing aids);

(g) Transportation;

(h) Podiatry;

(i) Durable medical equipment (e.g., wheelchair);

(j) Dental care;

(k) Pharmaceutical products;

(1) Immunizations and vaccinations;

(m) Emergency room visits and inpatient hospital stays.

(3) The care plan may also include any other services
determined necessary by the interdisciplinary team to
improve and maintain your overall health status.

NEW SECTION

WAC 388-106-0705 Am I eligible for PACE services?
To qualify for Medicaid-funded PACE services, you must
apply for an assessment by contacting your local home and
community services office. The department will assess and
determine whether you:

(1) Are age:

(a) Fifty-five or older, and blind or have a disability, as
defined in WAC 388-511-1105, SSI-related eligibility
requirements; or '

(b) Sixty-five or older.

(2) Need nursing facility level of care as defined in WAC
388-106-0355. Note: If you are already enrolled, but no
longer need nursing facility care, you may still be eligible for
PACE services if the department reasonably expects you to
need nursing facility care within the next six months in the
absence of continued PACE coverage;

(3) Live within the designated service area of the PACE
provider;

(4) Meet financial eligibility requirements. This means
the department will assess your finances and determine if
your income and resources fall within the limits set in WAC
388-515-1505;

(5) Not be enrolled in any other medical coverage plan
that purchases services on a prepaid basis (e.g., prepaid
health plan); and

(6) Agree to receive services exclusively through the
PACE provider and the PACE provider's network of con-
tracted providers.
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NEW SECTION

WAC 388-106-0710 How do I pay for PACE ser-
vices? Depending on your income and resources, you may be
required to pay for part of the PACE services. The depart-
ment's financial worker will determine what amount, if any,
you must contribute if you decide to enroll. The department
pays the PACE provider the remaining amount.

NEW SECTION

WAC 388-106-0715 How do I disenroll from the
PACE program? (1) You may choose to voluntarily disen-
roll from the PACE program without cause at any time. To
do so, you must give the PACE provider written notice. If
you give notice:

(a) Before the fifteenth of the month, disenrollment is
effective at the end of the month; or

(b) After the fifteenth, disenrollment is not effective until
the end of the following month.

(2) You may also be involuntarily disenrolled from the
program by the PACE provider, if you:

(a) Move out of the designated service area or are out of
the service area for more than thirty consecutive days, unless
the PACE provider agrees to a longer absence due to extenu-
ating circumstances;

(b) Engage in disruptive or threatening behavior such
that the behavior jeopardizes your health or safety, or the
safety of others;

(c) Fail to comply with your plan of care or the terms of
the PACE enrollment agreement;

(d) Fail to pay or make arrangements to pay your part of
the costs after the thirty-day grace period;

(e) Become financially ineligible for Medicaid services,
unless you choose to pay privately;

() Are enrolled with a provider that loses its license
and/or contract; or

(2) No longer meet the nursing facility level of care
requirement as defined in WAC 388-106-0205 and are not
deemed PACE eligible.

(3) For any of the above reasons, the PACE provider
must give you written notice, explaining that they are termi-
nating benefits. If the provider gives you notice:

(a) Before the fifteenth of the month, then you may be
disenrolled at the end of the month; or

(b) After the fifteenth, then you may be disenrolled at the
end of the following month.

(4) Before the PACE provider can involuntarily disenroll
you from the PACE program, the department must review
and approve all proposed involuntary disenrollments.

ADULT DAY SERVICES

NEW SECTION

WAC 388-106-0800 What adult day care services
may I receive? You may receive the following services in an
adult day care:

(1) Core services, which include assistance with:

(a) Locomotion Outside of Room, Locomotion in Room,
‘Walk in Room;
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(b) Body care;

(c) Eating;

(d) Repositioning;

(e) Medication Management that does not require a
licensed nurse;

(f) Transfer;

(g) Toileting;

(h) Personal hygiene at a level that ensures your safety
and comfort while in attendance at the program; and

(i) Bathing at a level that ensures your safety and com-
fort while in attendance at the program.

(2) Social services on a consultation basis, which may
include:

(a) Referrals to other providers for services not within
the scope of Medicaid reimbursed adult day care services;

(b) Caregiver support and education; or

(c) Assistance with coping skills.

(3) Routine health monitoring with consultation from a
registered nurse that a consulting nurse acting within the
scope of practice can provide with or without a physician’s
order. Examples include:

(a) Obtaining baseline and routine monitoring informa-
tion on your health status, such as vital signs, weight, and
dietary needs;

(b) General health education such as providing informa-
tion about nutrition, illnesses, and preventive care;

(c) Communicating changes in your health status to your
caregiver,

(d) Annual and as needed updating of your medical
record; or

(e) Assistance as needed with coordination of health ser-
vices provided outside of the adult day care program.

(4) General therapeutic activities that an unlicensed per-
son can provide or that a licensed person can provide with or
without a physician's order. These services are planned for
and provided based on your abilities, interests, and goals.
Examples include:

(a) Recreational activities;

(b) Diversionary activities;

(c) Relaxation therapy;

(d) Cognitive stimulation; or

(e) Group range of motion or conditioning exercises.

(5) General health education that an unlicensed person
can provide or that a licensed person can provide with or
without a physician’s order, including but not limited to top-
ics such as:

(a) Nutrition;

(b) Stress management;

(c) Disease management skills; or

(d) Preventative care. .

(6) A nutritional meal and snacks are provided every
four hours, including a modified diet if needed and within the
scope of the program, as provided under WAC 388-71-0768;

(7) Supervision and/or protection if needed for your
safety;

" (8) Assistance with arranging transportation to and from
the program; and

(9) First aid and provisions for obtaining or providing

are in an emergency. NOTE: If you require the intervention
or services of a registered nurse or licensed rehabilitative
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therapist acting under the supervision of your physician, con-
sider adult day health services.

NEW SECTION

WAC 388-106-0805 Am I eligible for adult day care?
(1) If you receive COPES or MNIW, you may be eligible for
adult day care as a waiver service if you are assessed as hav-
ing an unmet need for one or more of the following core ser-
vices:

(a) Personal care services;

(b) Routine health monitoring with consultation from a
registered nurse;

(c) General therapeutic activities; or

(d) Supervision and/or protection if required for your
safety.

(2) You are not eligible for adult day care if you receive
COPES or MNIW and you:

(a) Can independently perform or obtain the services
provided at an adult day care center;

(b) Have unmet needs that can be met through the
COPES or MNIW program more cost effectively without
authorizing day care services;

(c) Have referred care needs that:

(i) Exceed the scope of authorized services that the adult
day care center is able to provide;

(ii) Can be met in a less structured care setting; or

(iii) Are being met by paid or unpaid caregivers.

(d) Live in a nursing home, boarding home, adult family
home, or other licensed institutional or residential facility; or

(e) Are not capable of participating safely in a group care
setting.

NEW SECTION

WAC 388-106-0810 What adult day health services
may I receive? You may receive the following adult day
health services:

(1) All core services under WAC 388-106-0800;

(2) Skilled nursing services other than routine health
monitoring with nurse consultation;

(3) At least one of the following skilled therapy services:
physical therapy, occupational therapy, or speech-language
pathology or audiology, as defined under chapter 18.74,
18.59, and 18.35 RCW, and

(4) Psychological or counseling services, including
assessing for psycho-social therapy need, dementia, abuse or
neglect, and alcohol or drug abuse; making appropriate refer-
rals; and providing brief, intermittent supportive counseling.

NEW SECTION

WAC 388-106-0815 Am I eligible for adult day
health? (1) You are eligible for adult day health services if
you meet all of the following criteria. You are:

(a) Age eighteen years or older.

(b) Enrolled in one of the following medical assistance
programs:

(i) Categorically needy (CNP);

(ii) Categorically needy qualified Medicare beneficiaries
(CNP-QMB);
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(iii) General assistance—Expedited Medicaid Disability
(GA-X); or

(iv) Alcohol and Drug Abuse Treatment and Support Act
(ADATSA).

(c) Assessed as having an unmet need for skilled nursing
under WAC 388-71-0712 or skilled rehabilitative therapy
under WAC 388-71-0714; and

(i) There is a reasonable expectation that these services
will improve, restore or maintain your health status, or in the
case of a progressive disabling condition, will either restore
or slow the decline of your health and functional status or
ease related pain or suffering; and

(ii) You are at risk for deteriorating health, deteriorating
functional ability, or institutionalization; and

(iii) You have a chronic or acute health condition that
you are not able to safely manage due to a cognitive, physi-
cal, or other functional impairment.

(d) Assessed as having needs for personal care or other
core services, whether or not those needs are otherwise met.

(2) You are not eligible for adult day health if you:

. (a) Can independently perform or obtain the services
provided at an adult day health center;
.. (b) Have referred care needs that:

(i) Exceed the scope of authorized services that the adult
day health center is able to provide;

(ii) Do not need to be provided or supervised by a
licensed nurse or therapist;

(iii) Can be met in a less structured care setting; or

(iv) In the case of skilled care needs, are being met by
paid or unpaid caregivers.

(c) Live in a nursing home or other institutional facility;
or

(d) Are not capable of participating safely in a group care
setting.

GAU-FUNDED RESIDENTIAL CARE

NEW SECTION

WAC 388-106-0900 What services may I receive
under GAU-funded residential care? You may receive per-
sonal care services in an adult family home or a licensed
boarding home contracted with the department to provide
adult residential care services. You may also receive nurse
delegation services under this program.

NEW SECTION

WAC 388-106-0905 Am I eligible to receive GAU-
funded residential care services? You are eligible to
receive GAU-funded residential care services if:

(1) You meet financial eligibility requirements for gen-
eral assistance unemployable (GAU), described in WAC
388-400-0025;

(2) You are not eligible for services under COPES,
MNRW, or MPC; and

(3) You are assessed in CARE and meet the functional
criteria outlined in WAC 388-106-0210(2).

Proposed
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RESIDENTIAL CARE DISCHARGE ALLOWANCE

NEW SECTION

WAC 388-106-0950 What services may I receive
under the residential care discharge allowance? The resi-
dential care discharge allowance is a one-time payment used
to help you establish or resume living in your own home.
You may receive up to eight hundred and sixteen dollars to
cover necessary equipment, remodeling, rent, and utilities.

NEW SECTION

WAC 388-106-0955 Am I eligible for Residential
Care Discharge Allowance? You are eligible for a residen-
tial discharge allowance if you:

(1) Receive long-term care services from Home and
Community Services;

(2) Are being discharged from a hospital, nursing facil-
ity, a licensed boarding home, or adult family home to your
own home;

(3) Do not have other programs, services, or resources to
assist you with these costs; and

(4) Have needs beyond what is covered under the Com-
munity Transition Service (under COPES, MNRW, and

MNIW).
PRIVATE DUTY NURSING (PDN)

NEW SECTION

WAC 388-106-1000 What is the intent of WAC 388-
106-1000 through WAC 388-106-1055? The intent of 388-
106-1000 through WAC 388-106-1055 is to:

(1) Describe the eligibility requirements under which
you may receive private duty nursing (PDN) services;

(2) Provide a program which supports you in your own
home; and

(3) Describe the requirements that you and your family,
home health agencies, privately contracted registered nurses
(RNs) and licensed practical nurses (LPNs), and adult family
homes must meet in order for services to be authorized for
PDN.

NEW SECTION

WAC 388-106-1005 What services may I receive
under private duty nursing (PDN)? PDN is an optional
program that provides skilled nursing care if you have com-
plex medical needs that cannot be met through other services.
An alternative to institutional care, this is a program of last
resort. If you are eligible, you may receive at least four con-
tinuous hours of skilled nursing care on a day-to-day basis
from private duty nursing (PDN).

NEW SECTIO

WAC 388-106-1010 Am I eligible for Medicaid-
funded private duty nursing (PDN) services? In order to be
eligible for Medicaid-funded PDN, you must:

(1) Be financially eligible, which means you:
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(a) Meet Medicaid requirements under the Categorically
needy program or the Medically needy program.

(b) Use private insurance as first payer under Medicaid
rules. Private insurance benefits, which cover hospitalization
and in-home services must be ruled out as the first payment
source to PDN.

(2) Be medically eligible, which means the community
nurse consultant (CNC) or DDD nursing care consultant must
assess you using the CARE assessment every six months and
determine that you:

(a) Require care in a hospital or meet nursing facility
level of care, as defined in 388-106-0355; and

(b) Are not able or willing to have your care tasks pro-
vided through nurse delegation, COPES Skllled Nursing, or
self-directed care; and

(c) Have a complex medical need that requires four or
more hours of continuous skilled nursing care which can be
safely provided outside a hospital or nursing facility; and

(d) Are technology-dependent daily, which means you
require at least one of the following:

(i) A mechanical ventilator or complex respiratory sup-
port that requires skilled nursing care;

(ii) Tracheostomy that requires sterile suctioning; or

(iii) Intravenous/parenteral administration of multiple
medications that are occurring on a continuing or frequent
basis such that skilled nursing care is required for a four-hour
period or more.

(iv) Intravenous administration of nutritional substances.

(e) Require skilled nursing care that is medically neces-
sary.

(3) Be able to supervise your care (provider) or have a
guardian who is authorized to supervise your care; and

(4) Have family or other appropriate support who is
responsible for assuming a portion of your care; and

(5) Do not have other resources or means for providing
this service.

NEW SECTION

WAC 388-106-1015 How is my eligibility deter-
mined? In order to be eligible for Medicaid-funded PDN ser-
vices:

(1) A community nurse consultant (CNC) or DDD nurs-
ing care consultant must use CARE to assess you in combina-
tion with the department-designated PDN Skilled Nursing
Task Log and other documentation that is completed and pro-
vided by your health care provider(s). .

(2) Your primary care physician must:

(a) Document your medical stability and appropriateness
for PDN; - .

(b) Provide orders for medical services; and

(c) Document approval of the service provider's plan of
care.

NEW SECTION

WAC:388-106-1020 How do I pay for my PDN ser-
vices? You are not required to pay any participation toward
PDN services, but the cost of services is subject to estate
recovery, per chapter 388-527 WAC.
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NEW SECTION

WAC 388-106-1025 Who can provide my PDN ser-
vices? In addition to a family member(s) or a personal aide
providing self-directed care under RCW 74.39.050:

(1) A Washington state licensed and contracted home
health provider can provide your PDN services.

(2) A private (non-home health agency) registered nurse
(RN) or licensed practical nurse (LPN) under the direction of
the physician can provide your PDN services only when:

(a) The geographic location precludes a contracted home
health agency from providing services to you; or

(b) No contracted home health agency is willing to pro-
vide PDN services to you.

NEW SECTION

WAC 388-106-1030 Are there limitations or other
requirements for PDN? The limits to PDN services are:

(1) Your PDN cannot exceed sixteen hours a day. The
hours are based on a combination of skilled nursing tasks
identified in CARE, the department-designated PDN Skilled
Nursing Task Log, and detailed information provided by a
CNC or DDD nursing care consultant that computes the num-
ber of skilled nursing tasks into skilled nursing hours that you
require. The department designated PDN Skilled Nursing
Task Log will be used to document skilled nursing tasks per-
formed for at least fourteen days;

(2) Trained family must provide for any hours above
your assessment determination, or you or your family must
pay for these additional hours;

(3) In instances where your family is temporarily absent
due to vacations, PDN must be:

(a) Paid for by you or your family; or

(b) Provided by other trained family. If this is not possi-
ble, you may need placement in a long-term care setting dur-
ing their absence.

(4) You may use respite care if you and your unpaid fam-
ily caregiver meet the eligibility criteria defined in WAC
388-106-1210.

(5) You may receive additional hours, up to thirty days
only, when:

(a) Your family is being trained in care and procedures;

(b) You have an acute episode that would otherwise
require hospitalization;

(c) Your caregiver is ill or temporarily unable to provide
care; or

(d) There is a family emergency.

NEW SECTION

WAC 388-106-1035 What requirements must a
home health agency meet in order to provide and get paid
for my PDN? A home health agency must:

" "(1) Be licensed and contracted by Washington State. A
license is obtained through the department of health. A con-
tract is obtained through agmg and disability services admin-
istration;

(2) Have physician orders;

(3) Have a detailed plan of care, including time sheets,
that is reviewed at least every six months by the physician
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and CNC case manager or DDD nursing care consultant
when you are reassessed;

(4) Complete the department-designated PDN Skilled
Task Log and provide other documentation, as needed, for
the determination of eligibility and the number of PDN hours
to be authorized; and

(5) Submit timely and accurate invoices to the social ser-
vices payment system (SSPS).

NEW SECTION

WAC 388-106-1040 What requirements must a pri-
vate RN or LPN under the supervision of an RN meet in
order to provide and get paid for my PDN services? In
order to be paid by the department, a private RN or LPN
under the supervision of an RN must:

(1) Have a license in good standing, per RCW 18.79.030
(HE3);

(2) Complete a contract;

(3) Provide services according to the plan of care under
the supervision/direction of a physician;

(4) Complete a background inquiry application. This
will require fingerprinting if the RN or LPN has lived in the
state of Washington less than three years;

(5) Have no conviction for a disqualifying crime, as
stated in RCW 43.43.830 and 43.43.842;

(6) Have no stipulated finding of fact, conclusion of law,
an agreed order, or finding of fact, conclusion of law, or final
order issued by a disciplining authority, a court of law, or
entered into a state registry with a finding of guilt for abuse,
neglect, abandonment or exploitation;

(7) Meet provider requirements established in WAC
388-71-0510, WAC 388-71-0515, WAC 388-71-0540, WAC
388-71-0551, and WAC 388-71-0556;

(8) Complete time sheets monthly;

(9) Document notes regarding your services provided,
per the plan of care and the department-designated PDN
Skilled Nursing Task Log, and other documentation needed
to determine eligibility and the number of PDN hours to be
authorized. These notes are reviewed when the CNC or DDD
nursing care consultant completes a CARE assessment every
six months; and

(10) Submit timely and accurate invoices to SSPS.

NEW SECTION

WAC 388-106-1045 Can I receive PDN in a licensed
adult family home (AFH)? You may be eligible to receive
PDN in a licensed adult family home (AFH). In order for you
to receive these services, the AFH provider must:

(1) Possess a WA state registered nurse license;

(2) Sign a contract amendment stating they will ensure
twenty-four-hour personal care and nursing care services pur-
suant to the Nurse Practice Act;

(3) Provide your PDN services through an RN or LPN,
under the supervision of an RN, based on the CARE assess-
ment, the department-designated PDN Skilled Task Log, and
other documentation needed to determine eligibility. The
number of PDN hours to be authorized are based on the fol-
lowing chart:
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Then the department will
authorize care provided by
an RN or LPN (under the
supervision of an RN) for up

If the number of clients
receiving PDN services in

an AFH is: to:
1 16 hours of care per day
2-3 24 hours of care per day
4-6 48 hours of care per day

(5) Have a nursing service plan prescribed by your pri-
mary physician that allows you to reside in an AFH. The
physician is responsible for:

(a) Overseeing your plan of care, which must be updated
at least every six months;

(b) Monitoring your medical stability; and

(c) Supervising the safety of the AFH's nursing care ser-
vices.

(6) Document notes regarding your services provided,
per the plan of care and the department-designated PDN
Skilled Task Log, and other documentation needed to deter-
mine eligibility and the number of PDN hours to be autho-
rized. These notes are reviewed when the CNC or DDD nurs-
ing care consultant completes a CARE assessment every six
months; and

(7) Keep records, per AFH licensing and contract
requirements, for review when the CARE assessment is com-
pleted at least every six months.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-106-1050 May I receive other long-term
care services in addition to PDN? In addition to PDN ser-
vices, you may be eligible to receive care through COPES,
medically needy residential waiver (MNRW), medically
needy in-home waiver (MNIW), or Medicaid personal care
(MPC), for unmet personal care needs not performed by your
family/informal support system. Your PDN hours will
deduct hour for hour from any personal care that you require.

NEW SECTION

WAC 388-106-1055 Can I choose to self-direct my
care if I receive PDN? You may choose to self-direct part of
your health-related tasks to an individual provider, as out-
lined in RCW 74.39.050. You may still receive PDN if you
meet the PDN eligibility requirements.

SENIOR CITIZENS' SERVICES

NEW SECTION

WAC 388-106-1100 What services can I receive
under the Senior Citizens' Services Act (SCSA) fund?
You may receive community-based services, described in
RCW 74.38.040.



Washington State Register, Issue 05-05

NEW SECTION

WAC 388-106-1105 How do I apply for SCSA-
funded services? To receive SCSA-funded services, you or
your representative must:

(1) Complete and submit a department application form,
providing complete and accurate information; and

(2) Promptly submit a written report of any changes in
income or resources. For the definition of income and
resources, refer to WAC 388-500-0005.

NEW SECTION

WAC 388-106-1110 Am I eligible for SCSA-funded
services at no cost? To be eligible for SCSA-funded services
at no cost, you must:

(1) Be age:

(a) Sixty-five or older; or

(b) Sixty or older, and:

(i) Either unemployed, or

(ii) Working twenty hours a week or less;

(2) Have a physical, mental, or other type of impairment,
which without services would prevent you from remaining in
your home;

(3) Have income at or below forty percent of the state
median income (SMI) for a family of four adjusted for family
size; and

(4) Have nonexempt resources (including cash, market-
able securities, and real or personal property) not exceeding
ten thousand dollars for a single person or fifteen thousand
for a family of two, increased by one thousand dollars for
each additional family member of the household. Household
means a person living alone or a group of people living
together.

(5) If you have income over forty percent of SMI, you
may be eligible for services on a sliding fee basis.

NEW SECTION

WAC 388-106-1115 What income and resources are
exempt when determining eligibility? The following
income and resources, regardless of value, are exempt when
determining whether you are eligible for SCSA-funded ser-
vices:

(1) Your home, and the lot it is upon;

(2) Garden produce, livestock, and poultry used for
home consumption;

(3) Program benefits which are exempt from consider-
ation in determining eligibility for needs based programs
(e.g., uniform relocation assistance, Older Americans Act
funds, foster grandparents' stipends or similar monies);

(4) Used and useful household furnishings, personal
clothing, and automobiles;

(5) Personal property of great sentimental value;

(6) Personal property used by the individual to earn
income or for rehabilitation;

(7) One cemetery plot for each member of the family
unit; -

(8) Cash surrender value of life insurance;

(9) Real property held in trust for an individual Indian or
Indian tribe; and
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(10) Any payment received from a foster care agency for
children in the home.

NEW SECTION

WAC 388-106-1120 What if I am not eligible to
receive SCSA-funded services at no cost? (1) Even if your
income is above the forty percent SMI limit to receive SCSA-
funded services at no cost, you may receive SCSA-subsidized
services. The department uses a sliding fee schedule to deter-
mine what percentage the department pays for the cost of
your services. You pay the remaining amount, but not more
than the usual rate paid for services, as negotiated by the
AAA or the department. The formula for determining the
department's share of the cost of the services is:

100% State Median Income (SMI) - Household Income x 100
100% - 40% SMI

(2) Service providers must be responsible for collecting
fees owed by eligible persons and reporting to area agencies
all fees paid or owed by eligible persons.

(3) Some services are provided at no charge regardless of
income or need requirements. These services include, but are
not limited to, nutritional services, health screening, services
under the long-term care ombudsman program, and access
services. Note: Well adult clinic services may be provided in
lieu of health screening services if such clinics use the fee
schedule established by this section.

RESPITE CARE SERVICES

NEW SECTION

WAC 388-106-1200 What definitions apply to respite
care services? The following definitions apply to respite care
services:

"Caregivers" means a spouse, relative, or friend who has
primary responsibility for the daily care of an adult with a
functional disability without receiving payment for services
provided.

"Continuous care or supervision" means daily assistance
or oversight of an adult with a functional disability.

"Functionally disability” means a condition requiring
substantial assistance in completing activities of daily living
and community living skills.

"Participant” means an adult with a functional disability
who needs substantial daily continuous care or supervision.

"Service provider” means an individual, agency, or orga-
nization under contract to the area agency on aging (AAA) or
its subcontractor.

NEW SECTION

WAC 388-106-1205 What are respite care services?
Respite services relieve unpaid caregivers by providing tem-
porary care or supervision to adults with a functional disabil-

ity.
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NEW SECTION

WAC 388-106-1210 Who is eligible to receive respite
care services? (1) To be eligible to receive respite care ser-
vices, the caregivers must:

(a) Have primary responsibility for the daily continuous
care or supervision of an adult with a functional disability;

(b) Provide a minimum of an average of twelve hours per
day for care or supervision;

(c) Not be compensated for the care; and

(d) Be assessed as being at risk of placing the participant
in a long-term care facility if home and community support
services, including respite care, are not available.

(2) An eligible participant is an adult who:

(a) Has a functional disability;

(b) Needs daily substantial continuous care or supervi-
sion; and

(c) Is assessed as requiring placement in a long-term care
facility if home and community support services, including
respite care, are not available.

(3) The Area Agency on Aging (AAA) determines how
many hours of continuous care or supervision a day an unpaid
caregiver must provide to a participant to become eligible for
respite care services.

NEW SECTION

WAC 388-106-1215 Who may provide respite care
services? Respite care providers include, but are not limited
to the following:

(1) Nursing homes (chapter 388-97 WAC).

(2) Adult day services, which includes adult day care and
adult day health.

(3) Home health/care agencies.

(4) Hospitals.

(5) Licensed residential care facilities such as boarding
homes, adult family homes, and assisted living facilities.

(6) Providers such as volunteer chore workers, senior
companions, and individual providers.

NEW SECTION

WAC 388-106-1220 How are respite care providers
reimbursed for their services? The department reimburses:

(1) Respite care providers for the number of hours or
days of services authorized and used. The rate that is estab-
lished for the services is negotiated between the respite care
program of the local area agency on aging and the respite care
service provider.

(2) Medicaid-certified nursing homes and DDD-certified
group homes providing respite services the Medicaid rate
approved for that facility. Contracted nursing homes must
not charge more than the Medicaid rate for any services cov-
ered from the date of eligibility, unless authorized by the
department (see RCW 18.51.070). Participants must pay for
services not included in the Medicaid rate.

(3) Private nursing homes at their published daily rate.

Proposed
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NEW SECTION

WAC 388-106-1225 Are participants required to pay
for the cost of their services? (1) There is no charge to the
participant whose income is at or below forty percent of the
state median income, based on a family of four.

(2) If the participant's gross income is above forty per-
cent of the state median income, he or she is required to pay
for part or all of the cost of the respite care services. The
department will determine what amount the participant must
contribute based on the state median income and family size.

(3) If the participant's gross income is one hundred per-
cent or more of the state medijan income, the participant must
pay the full cost of services.

NEW SECTION

WAC 388-106-1230 Are there waiting lists for respite
services? (1) The department must first consider requests for
emergency respite care. An example of an emergency is
when the caregiver becomes ill or injured to the extent that
the caregiver's ability to care for the participant is impaired.

(2) In non-emergency situations, respite care is allocated
based upon available respite funds at the local level. Respite
care must be provided on a first-come, first-served basis. If
sufficient funds are not available when respite care is
requested, services are made available using waiting lists and
department-approved priority categories, developed by the
AAA, including caregiver vulnerability and health condition,
availability of other support systems, and whether other fam-
ily members need care.

CLIENT RIGHTS

NEW SECTION

WAC 388-106-1300 What rights do I have as a client
of the department? As a client of the department, you have
aright to:

(1) Be treated with dignity, respect and without discrim-
ination;

(2) Not be abused, neglected, financially exploited,
abandoned;

(3) Have your property treated with respect;

(4) Not answer questions, turn down services, and not
accept case management services you do not want to receive.
However, it may not be possible for the department to offer
some services if you do not give enough information;

(5) Be told about all services you can receive and make
choices about services you want or don't want;

(6) Have information about you kept private within the
limits of the laws and DSHS regulations;

(7) Be told in writing of agency decisions and receive a
copy of your care plan;

(8) Make a complaint without fear of harm;

(9) Not be forced to answer questions or do something
you don't want to;

(10) Talk with your social service worker's supervisor if
you and your social service worker do not agree;

(11) Request a fair hearing;
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(12) Have interpreter services provided to you free of
charge if you cannot speak or understand English well;

(13) Take part in and have your wishes included in plan-
ning your care;

(14) Choose, fire, or change a qualified provider you
want; and

(15) Receive results of the background check for any
individual provider you choose.

NEW SECTION

WAC 388-106-1305 What if I disagree with the result
of the CARE assessment and/or other decisions made by
the department? You have a right to contest the result of
your CARE assessment and/or other decisions made by the
department. The department will notify you in writing of the
right to contest a decision and provide you with information
on how to request a hearing.

NEW SECTION

WAC 388-106-1310 When I request a fair hearing on
my CARE assessment and another CARE assessment(s)
is done between my fair hearing request and the fair hear-
ing, which CARE assessment must the administrative law
judge review? When you request a fair hearing on your
CARE assessment and another CARE assessment(s) is done
between your fair hearing request and the fair hearing, the
administrative law judge must review the most recent CARE
assessment.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

When do the rules in chapter
388-72A WAC apply to me?

Do chapter 388-71 WAC and
WAC 388-845-1300 apply to
me?

WAC 388-72A-0005

WAC 388-72A-0010

WAC 388-72A-0015 If the department did not use
the CARE tool for my last
assessment, may I have my

assessments done on the

assessment form used for my

last assessment?

WAC 388-72A-0020 What is an assessment?

WAC 388-72A-0025 What is the process for con-

ducting an assessment?

What is the purpose of an
assessment?

WAC 388-72A-0030

WAC 388-72A-0035 What are personal care ser-

vices?

WAC 388-72A-0036 How are my needs for per-
sonal care services deter-

mined?
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WAC 388-72A-0037

WAC 388-72A-0038

WAC 388-72A-0039

WAC 388-72A-0041

WAC 388-72A-0042

WAC 388-72A-0043

WAC 388-72A-0045

WAC 388-72A-0050

WAC 388-72A-0053
WAC 388-72A-0055

WAC 388-72A-0057

WAC 388-72A-0058

WAC 388-72A-0060
WAC 388-72A-0065

WAC 388-72A-0069

" WAC 388-72A-0070

WAC 388-72A-0080
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How are self-performance
and support provided for the
activities of daily living
(ADLs) scored?

How are the ADLs bathing,
body care, and medication
management scored?

How are self-performance
and difficulty for the instru-
mental activities of daily liv-
ing (IADLs) scored?

How are status and assistance
available scored for ADLs
and IADLs?

How are ADLs and IADLs
scored for children?

How are other elements in

CARE scored for children

age seventeen and younger
and foster care clients?

How will the department
plan to meet my care needs?

‘What if I disagree with the
result of the assessment or
the decisions about what ser-
vices I may receive?

Am I eligible for one of the
HCP programs?

Am I eligible for COPES-
funded services?

Am I eligible for medically
needy residential waiver
(MNRW)-funded services?

Am I eligible for medically
needy in-home wavier

(MNIW)-funded services?

Am I eligible for MPC-
funded services?

- Am I eligible for Chore-

funded services?

How does CARE use the
information the assessor
gathers?

What are the in-home hours
and residential rate based on?

What criteria does the CARE
tool use to place a client in
one of the classification
groups?
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WAC 388-72A-0081
WAC 388-72A-0082
WAC 388-72A-0083

WAC 388-72A-0084

WAC 388-72A-0085

WAC 388-72A-0086

WAC 388-72A-0087

WAC 388-72A-0090

WAC 388-72A-0092

WAC 388-72A-0095

WAC 388-7'2A-0100

WAC 388-72A-0105

WAC 388-72A-0110

WAC 388-72A-0115

WAC 388-72A-0120
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How is cognitive perfor-
mance measured in the
CARE tool?

How is clinical complexity
measured within the CARE
tool?

How are mood and behaviors
measured within the CARE
tool?

How are ADL scores mea-
sured within the CARE tool?

How does the CARE tool
evaluate for the two excep-
tional care classifications of
in-home care?

How is the information in
WAC 388-72A-0081 through
388-72A-0084 used to deter-
mine the client's classifica-
tion payment group for resi-
dential settings?

How is the information in
WAC 388-72A-0081 through
388-72A-0085 used to deter-
mine the classification pay-
ment group for in-home cli-
ents?

What are the maximum hours
that I canreceive for in-home
services?

How are my in-home hours
determined?

What additional criteria are
considered to determine the
number of hours I will
receive for in-home services?

Are there other in-home ser-
vices I may be eligible to
receive in addition to those
described in WAC 388-72A-
0095(3)?

What would cause a change
in the maximum hours autho-
rized?

How much will the depart-
ment pay for my care?

When the department adjusts
an algorithm, when does the
adjustment become effec-
tive?

When a client requests a fair
hearing to have the client's
CARE tool assessment

[38]

results reviewed and there is
(are) a more recent CARE
assessment(s), which CARE
tool assessment does the
administrative law judge
review in the fair hearing?

COMPREHENSIVE ASSESSMENT (CA)

NEW SECTION

WAC 388-71-0210 What is the purpose of WA C 388-
71-0210 through 388-71-0260? The purpose of this section
is to describe comprehensive assessment and service plan
procedures and eligibility criteria for children age seventeen
and younger, receiving Medicaid Personal Care (MPC). This
section does not apply to you if you are assessed in the com-
prehensive assessment reporting evaluation (CARE).

NEW SECTION

WAC 388-71-0215 What definitions apply to WAC
388-71-0210 through 0260? The following definitions apply
to this chapter:

"Ambulation" means assisting the child to move around
as aresult of a disability. Ambulation includes age appropri-
ate supervision of the child when walking alone or with the
help of a mechanical device such as a walker if guided, assist-
ing with difficult parts of walking such as climbing stairs,
supervising the child if able to propel a wheelchair if guided,
pushing of the wheelchair, and providing constant or standby
physical assistance to the child if totally unable to walk alone
or with a mechanical device.

"Assessment” means an inventory and evaluation of a
child's abilities and needs based on an in-person interview in
the child's own home.

"Bathing” means assisting the child to wash. Bathing
includes age appropriate supervision of the child who is able
to bathe when guided, assisting the child with difficult tasks
such as getting in or out of the tub or washing back, and com-
pletely bathing the child if totally unable to wash self.

"Body care” means age appropriate assistance to the
child, as a result of a disability, with exercises, skin care
including the application of non-prescribed ointments or
lotions, changing dry bandages or dressings when profes-
sional judgment is not required, and pedicure to trim toenails
and apply lotion to feet. Body care excludes:

* Foot care for child who is diabetic or has poor circula-
tion; or

» Changing bandages or dressings when sterile proce-
dures are required.

"Child/Children” means a child age seventeen and
younger.

"Department” means the state department of social and
health services, aging and disability services administration.

"Dressing” means age appropriate assistance with dress-
ing and undressing as a result of the child's disability. Dress-
ing includes supervising and guiding the child when dressing
and undressing, assisting with difficult tasks such as tying
shoes and buttoning, and completely dressing or undressing
when unable to participate in dressing or undressing self.

(
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"Eating" means age appropriate assistance with eating as
a result of the child's disability. Eating includes supervising
children when able to feed self if guided, assisting with diffi-
cult tasks such as cutting food or buttering bread, and feeding
the child when unable to feed self.

"Household assistance" means assistance with incidental
household tasks provided as an integral, but subordinate part
of personal care. Household assistance is considered an inte-
gral part of personal care when such assistance is directly
related to the children's medical or mental health condition, is
reflected in the children's service plan, and is provided only
when children are assessed as needing personal care assis-
tance with one or more direct personal care tasks. Household
assistance tasks include a second adult to assist with travel to
medical services, meal preparation, laundry, housework.

"Housework™" means, as a result of the child's disability,
extraordinary housekeeping measures are required. The fol-
lowing are examples: daily extensive cleaning due to a
child’s severe allergies or substantial cleanup is required due
to destructive behaviors which are a result of the child's dis-
ability.

"Laundry” means extraordinary laundry needs are
required due to excessive soiling related to the child's medi-
cal condition.

"Meal preparation" means unusual time or tasks are
required such as ground food or special diet preparations due
to the child's disability.

"Own Home" means any of the following places where
the child resides:

* In the home of the natural, step, or adoptive parent;

« In a relative's established residence;

* In the home of any legally responsible adult; or

¢ In a Children’s Administration licensed and paid child
foster home.

"Personal care services" mean both physical assistance
and/or prompting and supervising the performance of direct
personal care tasks and household tasks. Such services may
be provided for children who are functionally unable to per-
form all or part of such tasks or who are incapable of per-
forming the tasks without specific instructions. Personal care
services do not include assistance with tasks that are age
appropriate for children or performed by a licensed health
professional.

"Personal hygiene" means age appropriate assistance
required as a result of the child's disability with care of hair,
teeth, shaving, menses care, filing of nails, and other basic
personal hygiene and grooming needs. Personal hygiene
includes supervising the child when performing the tasks,
assisting the child to care for own appearance, and perform-
ing grooming tasks when the child is unable to care for own
appearance.

"Positioning” means age appropriate assistance required
as a result of the child’s disability to assume a desired posi-
tion, assistance in turning and positioning to prevent second-
ary disabilities, such as contractures and balance deficits or
exercises to maintain the highest level of functioning which
has already been attained and/or to prevent the decline in
physical functional level. (Range of motion ordered as part
of a physical therapy treatment is not included.)

"Supervision" means being available to:
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* Help the child with age appropriate personal care tasks
that cannot be scheduled, such as toileting, ambulation, trans-
fer, positioning, as a result of adisability; and

» Provide age appropriate protective supervision to a
child age twelve or older who cannot be left alone due to the
disability.

"Toileting" means age appropriate assistance with blad-
der or bowel functions as a result of the child's disability.
Toileting includes guidance when the child is able to care for
own toileting needs, helping to and from the bathroom,
assisting with bedpan routines, using incontinent briefs on the
child, and lifting the child on and off the toilet. Toileting may
include performing routine perineal care, colostomy care, or
catheter care for the child when he/she is able to supervise the
activities.

"Transfer" means age appropriate assistance required, as
a result of the child's disability, with getting in and out of a
bed or wheelchair or on and off the toilet or in and out of the
bathtub. Transfer includes supervising the child when able to
transfer if guided, providing steadying, and helping the child
when he/she can assist in own transfer.

"Travel to medical services” means transporting the
child to a physician's office or clinic in the local area to obtain
medical diagnosis or treatment when a child, as a result of a
disability, requires a second adult to accompany the parent or
guardian.

"You" means a child.

NEW SECTION

WAC 388-71-0220 What is an assessment? An assess-
ment is an inventory and evaluation of abilities and needs
based on an in-person interview in your own home or place of
residence, using the department-prescribed form, compre-
hensive assessment (child).

NEW SECTION

WAC 388-71-0225 What is the purpose of a Compre-
hensive Assessment? The purpose of the Comprehensive
Assessment is to:

(1) Identify strengths to maximize current strengths and
promote your independence;

(2) Evaluate physical health, functional and cognitive
abilities, social resources and emotional and social function-
ing for service planning for long-term care;

(3) Identify your values and preferences for effective ser-
vice planning; and

(4) Determine your need for informal support, commu-
nity support and services, and department paid services.

(5) Account for your:

(a) Health status, psychological/social/cognitive func-
tioning, income and resources, and functional abilities;

(b) Living situation; and

(c) Availability of alternative resources providing

needed assistance, including family, neighbors, friends, com-
munity programs, and volunteers.

Proposed
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NEW SECTION

WAC 388-71-0230 How are my needs for MPC ser-
vices assessed? (1) Using the comprehensive assessment, the
department will determine your ability to self-perform each
personal care task and household task using the following
definitions of the assistance required:

(a) Ambulation:

(i) Independent. No special assistance is needed.

(ii) Minimal. You are age four or older and you need
your hand held on stairs or uneven surfaces or use adaptive
devices with minimal assistance.

(iii) Substantial. You are age four or older and mobile
inside but need assistance of another person outside.

(iv) Total.

(A) You are age two or three and always require total
physical assistance (e.g. you need to be carried or your care-
giver must push your manual wheelchair).

(B) You are age four or older and only mobile with phys-
ical assistance of another person or need ongoing assistance
with adaptive devices.

(b) Bathing:

(i) Independent. You can bathe self.

(ii) Minimal.

(A) You are age eight or older and require minor physi-
cal or verbal assistance such as adjusting water temperature;
or

(B) You are age five or older and require the presence of
an adult in the room due to your health condition.

(iii) Substantial. You are age five or older and require
physical help in a large part of the bathing activity (i.e. to
lather, wash and/or rinse own body or hair).

(iv) Total. You are age five or older and dependent on
others to provide a complete bath.

(c) Body care:

(i) Independent. No specialized body care is needed.

(ii) Minimal. You are age ten or older and need remind-

ing or occasional physical assistance to: Apply non-prescrip-

tion ointments or lotion; perform non-sterile bandage or
dressing change; or perform exercises.

(iii) Substantial. You are age ten or older and require
limited physical help to: Apply ointment/lotion; perform
non-sterile bandage or dressing change; or perform exercises
on a daily basis.

(iv) Total. You are age ten or older and dependent on
others to perform all required body care.

(d) Dressing:

(i) Independent. You can dress and undress without
assistance or supervision.

(i) Minimal. You are age eight or older and need some
physical assistance, reminders, or supervision several times
per week.

(iii) Substantial. You are age four or older and need
daily physical assistance to do parts of dressing and undress-
ing.

(iv) Total. You are age four or older and totally depen-
dent on others to do all dressing and undressing or significant
time and effort is required due to the nature of your disability
or behavior. _

(e) Eating:

Proposed

Washington State Register, Issue 05-05

(i) Independent. You can feed self, chew and swallow
solid foods without difficulty, or can feed self by stomach
tube or catheter.

(ii) Minimal. You are age four or older and can feed self,
chew and swallow, but need verbal prompting to maintain
adequate intake; or you are age ten or older and also need
assistance with such things as cutting up food, buttering
bread and pouring liquids.

(iii) Substantial. You are age three or older and

(A) Can feed self but need stand-by assistance for occa-
sional gagging, choking, or swallowing difficulty; or

(B) Need reminders/assistance with adaptive feeding
equipment; or

(C) Must be fed some or all food by mouth by another
person.

(iv) Total. You are a child of any age who needs extraor-
dinary time and supervision due to behavior issues or because
you frequently gag or choke due to swallowing difficulties.

(f) Housework:

(i) Independent. No extraordinary housework needs.

(ii) Total. You are a child of any age who, as a result of
your disability, requires extraordinary housekeeping mea-
sures such as daily extensive cleaning due to severe allergies
or substantial clean up is required due to destructive behav-
iors.

(g) Laundry:

(i) Independent. No additional needs for laundry.

(it) Total. You are a child of any age who has extraordi-
nary laundry needs or clothing repairs due to excessive soil-
ing related to your medical condition.

(h) Meal preparation:

(i) Independent. No unusual time or activities required
or you are able to participate as expected in simple meal prep-
aration.

(ii) Total. You are a child of any age and unusual time or
tasks are required such as grinding food or special diet prep-
arations; or you are age ten or older and totally dependent on
others for meal preparation due to cognitive, physical or
behavioral disability. ’

(i) Personal hygiene:

(i) Independent. You can manage personal hygiene and
grooming tasks on a regular basis. '

(ii) Minimal. You are age twelve or older and must be
reminded and supervised at least some of the time.

(iii) Substantial. You are age eight or older and always
require direct physical assistance with such tasks as combing
hair, brushing teeth, menses care and shaving.

(iv) Total. You are age five or older and all personal
hygiene must be done by someone else.

(j) Positioning:

(i) Independent. No positioning needed.

(ii) Minimal. You are age three or older and require
assistance some of the time.

(iii) Substantial. You are age three or older and can
move self, but assistance with positioning is required
throughout the day such as specialized sleeping positions, sit-
ting supports and/or minor adjustments to adaptive equip-
ment.

(iv) Total.
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(A) You are age two or older and cannot move self and
require positioning by another person most or all of the time
throughout the day; or

(B) You are a child of any age who requires scheduled
positioning changes by another person throughout the night.

(k) Toileting:

(i) Independent. No additional help is needed.

(ii) Minimal. You are age four or older and:

(A) Require verbal cueing and/or have occasional infre-
quent daytime toileting accidents and/or have a toileting pro-
gram that must be followed; or

(B) Need occasional physical assistance for one or more
of the following: clothing adjustments, washing hands, wip-
ing and cleansing.

(iii) Substantial. You are age four or older and cannot
get to the toilet without assistance; or need substantial physi-
cal assistance at least daily with part of the task.

(iv) Total.

(A) You are age four or older and require total cleansing
and are unable to use toilet or require incontinence supplies.

(B) You are a child of any age and have a medical condi-
tion requiring more frequent scheduled change of inconti-
nence garments on a twenty-four hour basis. ‘

(C) You are age eight or older, you are continent during
the day but are incontinent at night and require incontinence
garment changes during the night.

(1) Transfer:

(i) Independent. You can transfer without physical assis-
tance.

(i1) Minimal. You are age four or older and need assis-
tance on occasion.

(iii) Substantial. You are age four or older and need
daily assistance and can bear some weight and assist with
your transfer; or weigh less than thirty pounds.

(iv) Total. You are a child of any age who weighs thirty
pounds or more and requires total physical support of the car-
egiver to transfer.

(m) Travel to medical services:

(i) Independent. No unusual transportation needs
required.

(ii) Minimal. You are a child of any age and have a med-
ical condition that requires a second adult to assist with trans-
port to medical appointments less than monthly.

(iii) Substantial. You are a child of any age and have a
medical condition that requires a second adult to assist with
transport to medical appoints at least monthly.

(iv) Total. You are a child of any age and have a medical
condition that requires a second adult to dssist with transport
to medical appoints at least weekly. ’

(2) The department will score functional abllmes and
supports.

(a) For each direct personal care service and household
assistance task listed on the CA, the department must deter-
mine:

(i) Your ability to perform each activity;

(ii) Assistance available to you through ‘alternative
resources, including parents, families, friends, nelghbors,
community programs, and unpaid caregivers; and

(iii) Assistance needed from department programs after
alternative resources have been taken into account.
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(b) The department must award points for each task
based on the level of unmet need. The number of points
allowable for each task is listed below under columns identi-
fied as O = none, M = minimal, S = substantial, and T = total:

Task 0 M S T
Eating 0 5 12 16
Toileting 0 5 12 16
Ambulation 0 8 10 12
Transfer 0 4 8 11
Positioning 0 3 5 7
Body care 0 4 5 6
Personal hygiene 0 4 6 8
Dressing 0 5 8 12
Bathing 0 4 8 10
Travel to medical services 0 1 2 3
Meal preparation 0 0 0 6
Laundry 0 0 0 4
Housework 0 0 0 5

(c) The department must add together the points awarded
for each task to obtain the total score for you.

(3) The department must determine if additional hours of
supervision are needed:

(a) Due to cognitive protective supervision; and

(b) For standby assistance necessary for unscheduled
tasks (NOTE: Supervision hours show a child's need and may
not reflect department paid hours as determined by program
standards.)

(4) The department must authorize services to corre-
spond with your assessed need according to eligibility criteria
and your service plan. The department must notify you of the
right to contest the department's decision and/or the results of
the assessment.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-71-0235 What is a service plan? (1) The
department must develop a service plan with you to identify
ways to meet your needs with the most appropriate services,
both formal and informal.

(2) The department must document:

(a) Your specific problems and needs;

(b) A plan for meeting each need;

(c) Responsible parties for carrying out each part of the
plan;

(d) Anticipated outcomes;

(e) Dates and changes to the plan; -

(f) Dates of referral, service mmatlon follow-up
reviews; and

(g) Your agreement to the'service plan.

NEW SECTION

WAC 388-71-0240 What services may I receive
under MPC as a child? You may receive personal care ser-
vices in your own home as defined in WAC 388-71-0215,
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and as applicable, assistance with personal care tasks while
you are out of the home accessing community resources.

NEW SECTION

WAC 388-71-0245 What services are not covered
under MPC for children? MPC does not cover the follow-
ing services:

(1) Teaching, including teaching how to perform per-
sonal care tasks;

(2) Development of social, behavioral, recreational,
communication, or other types of community living skills;

(3) Nursing care;

(4) Personal care services provided outside of your resi-
dence, unless the services are authorized in your written ser-
vice plan and meet the program criteria;

(5) Child care;

(6) Respite care:

(7) Sterile procedures, administration of medications, or
other tasks requiring a licensed health professional, unless
provided by a family member;

(8) Services provided over the telephone;

(9) Services provided outside the state of Washington
unless you are receiving personal care assistance while tem-
porarily traveling out of state and:

(i) Your individual provider is contracted with the state
of Washington; and

(ii) The travel plans are coordinated with your social ser-
vice case manager prior to departure; and

(iii) Services are authorized on your service plan prior to
departure; and

(iv) Services are strictly for your personal care, which
does not include your provider's travel time, expenses, lodg-
ing or subsistence;

(10) Services to assist other household members not eli-
gible for services; and

(11) Yard care.

NEW SECTION

WAC 388-71-0250 Am I eligible for MPC services?
To be eligible for MPC-funded services you must:

(1) Have unmet need for substantial assistance with at
least one of the following direct personal care tasks or have
unmet needs for minimal assistance with three of the follow-
ing direct personal care tasks:

(a) Ambulation;

(b) Bathing;

(c) Body care;

(d) Dressing;

(e) Eating;

(f) Personal hygiene;

() Positioning;

(h) Self-medication;

(i) Toileting; or

(j) Transfer.

(2) Be certified as Title 19 categorically needy, as
defined in WAC 388-500-0005.

(3) Be assessed by department staff or designee using a
department approved comprehensive assessment and have a
determination of unmet needs for services.
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NEW SECTION

WAC 388-71-0255 How do children remain eligible
for MPC services? In order to remain eligible for services,
you must:

(1) Be reassessed at least every twelve months; and

(2) Meet eligibility requirements for MPC.

NEW SECTION

WAC 388-71-0260 Are there limitations to MPC ser-
vices for children? The following are limitations to MPC
services you can receive:

(1) MPC services may not replace other available
resources, both paid and unpaid.

(2) ADSA published rates and program rules establish
your total hours and how much the department pays toward
the cost of your services.

(3) The department will not pay for housework, laundry,
or meal preparation, when you and your individual provider,
agency provider, or personal aide live in the same household.

(4) The department will adjust payments to an individual
provider, agency provider, or personal aide who is doing
household tasks for more than one client living in the same
household.

(5) MPC cannot pay for services already reimbursed
with other state and federal funding.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0500 What is the purpose of WAC 388-
71-0500 through 388-71-05909? A client/legal representa-
tive may choose an individual provider or a home care
agency provider. The intent of WAC 388-71-0500 through
388-71-05909 is to describe the:

(1) Qualifications of an individual provider, as defined in
WAC ((388-71-202)) 388-106-0010;

(2) Qualifications of a home care agency provider, as
defined in WAC ((388-71-202)) 388-106-0010 and chapter
246-336 WAC;

(3) Conditions under which the department or the area
agency on aging (AAA) will pay for the services of an indi-
vidual provider or a home care agency provider;

(4) Training requirements for an individual provider and
home care agency provider.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0515 What are the responsibilities of
an individual provider or home care agency provider
when employed to provide care to a client? An individual
provider or home care agency provider must:

(1) Understand the client's ((serviee)) plan of care that is
signed by the client or legal representative and social
worker/case manager, and translated or interpreted, as neces-
sary, for the client and the provider;
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(2) Provide the services as outlined on the client's ((ser-

viee-plan—withinthe-seope-of practice-in-WAC-388-71-202
and-388-71-203)) plan of care. as defined in WAC 388-106-
0010;

(3) Accommodate client's individual preferences and dif-
ferences in providing care((within-the-seope-of-the-serviee
plan));

(4) Contact the client's representative and case manager
when there are changes which affect the personal care and
other tasks listed on the ((serviee)) plan of care;

(5) Observe the client for change(s) in health, take appro-
priate action, and respond to emergencies;

(6) Notify the case manager immediately when the client
enters a hospital, or moves to another setting;

(7) Notify the case manager immediately if the client
dies;

(8) Notify the department or AAA immediately when
unable to staff/serve the client; and

(9) Notify the department/AAA when the individual pro-
vider or home care agency will no longer provide services.
Notification to the client/legal guardian must:

(a) Give at least two weeks' notice, and

(b) Be in writing.

(10) Complete and keep accurate time sheets that are
accessible to the social worker/case manager; and

(11) Comply with all applicable laws and regulations.

AMENDATORY SECTION (Amending WSR 04-02-001,
filed 12/24/03, effective 1/24/04)

WAC 388-71-0520 Are there training requirements
for an individual provider or a home care agency pro-
vider of an adult client? An individual provider or a home
care agency provider for an adult client must meet the train-
ing requirements in WAC 388-71-05665 through ((388-7-

05509)) 388-71-05865.

AMENDATORY SECTION (Amending WSR 02-10-117,
filed 4/30/02, effective 5/31/02)

WAC 388-71-0540 When will the department or
AAA deny payment for services of an individual provider
or home care agency provider? The department or AAA
will deny payment for the services of an individual provider
or home care agency provider who:

(1) Is the client's spouse, per 42 C.F.R. 441.360(g),
except in the case of an individual provider for a chore ser-
vices client. Note: For chore ((fe}))spousal providers, the
department pays a rate not to exceed the amount of a one-per-
son standard for a continuing general assistance grant, per
WAC 388-478-0030;

(2) Is the natural/step/adoptive parent of a minor client
aged seventeen or younger receiving services under ((this
ehapter)) Medicaid Personal Care;

(3) Has been convicted of a dlsquallfymg crime, under
RCW 43.43.830 and 43.43.842 or of a crime relating to drugs
as defined in RCW 43.43.830;

(4) Has abused, neglected, abandoned, or exploited a
minor or vulnerable adult, as defined in chapter 74.34 RCW;

(5) Has had a license, certification, or a contract for the
care of children or vulnerable adults denied, suspended,
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revoked, or terminated for noncompliance with state and/or
federal regulations;

(6) Does not successfully complete the training require-
ments within the time limits required in WAC (38871

)) 388-71-05665 through 388-
71-05865;

(7) Is already meeting the client's needs on an informal
basis, and the client's assessment or reassessment does not
identify any unmet need; and/or

(8) Is terminated by the client (in the case of an individ-
ual provider) or by the home care agency (in the case of an
agency provider).

(9) In addition, the department or AAA may deny pay-
ment to or terminate the contract of an individual provider as
provided under WAC 388-71-0546, 388-71-0551, and 388-
71-0556.

NEW SECTION

WAC 388-71-05832 What is safety training? Safety
training and applicable requirements are defined in WAC
257-05-020 through WAC 257-05-240.

AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0704 Adult day care—Services. (((1))
Adult day care is a supervised daytime program provndmg
core services as defined ((
tior)) in WAC 388-106-0800. Core services are appropriate
for adults with medical or d1sablmg conditions that do not
require the intervention or services of a registered nurse or
licensed rehabilitative therapist acting under the supervision
of the client's physman
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eare-in-an-emergeney:))

AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0706 Adult day health—Services.
(D)) Adult day health is a supervised daytime program pro-
viding skilled nursing and rehabilitative therapy services in

addition to core services ((eutlined-in—WAEC-388-71-0764)).

Adult day health services are only appropriate for adults with
medical or disabling conditions that require the intervention
or services of a registered nurse or licensed rehabilitative
therapist acting under the supervision of the client's physi-
cian.

((€))) The adult day health center must offer and pro-
vide on site the ((foHewing)) services((:

listed in WAC 388-106-0810.

AMENDATORY SECTION (Amending WSR 04-16-029,
filed 7/26/04, effective 8/26/04)

WAC 388-71-0708 Adult day care—Eligibility. (((h)
CORES-or-MMNIW)) Clients ((fﬂay—be)) are eligible for adult
day care ((&s—a—wa-x%f-semee)) services 1f they ((afe-assessed

setting)) meet criteria outlined in WAC 388-106-0805.

AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0710 Adult day health—Eligibility
(&) Clients are eligible for adult day health services if they

meet ((eH—ef—t-he—feHewmg—emeﬁw
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(e}ﬁssessed-es-lmw-ﬂg-eﬁ-u-nmet-need-fer—siaﬂed-mw

settmg)) the cr1ter1a outlmed in WAC 388 106- 0815

AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0716 Adult day care—A ssessment and
service plan. (1) The department or an authorized case man-

ager must ((assess-a-elient's-need-for-adult-dey-eare-inaceor-
danee-with-WAC-388-71-0203-and-388-71-6716)) perform a

CARE assessment to determine a client's need for adult day
care, per WAC 388-106-0065. Based on the assessment, the

case manager determines whether the client should be
referred for day care services or whether the client’s needs
can be met in other ways.

(2) If the case manager determines an unmet need for a
core service that may be provided at a day care center, the
case manager works with the client and/or the client's repre-
sentative to develop a service plan that documents the needed
services and the number of days per week that the services
are to be provided. The case manager refers the client to a
((EOBES)) waiver-contracted day care center that the client
and the case manager agree can potentially meet the client's
needs. .
3) Cllents recelvmg adult day care services must be
reassessed at least annually ((in-aceordanee-with-WAC-388-
HH-0203-and-388-71-0716)).
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AMENDATORY SECTION (Amending WSR 03-06-024,
filed 2/24/03, effective 7/1/03)

WAC 388-71-0720 Adult day health—Assessment
and service plan. (1) The department or an authorized case

manager must ((assess-a-client'spotential-need-for-adult-day
health-in-secordance-with-WAC 388-71-0203-and 388-71-
0720)) perform a CARE assessment to determine a client's
need for adult day health, per WAC 388-106-0065. Based on
the assessment, the case manager determines whether the cli-

ent should be referred for day health services or whether the
client's needs can be met in other ways.

(2) If the client has a department or area agency on aging
case manager, the adult day health center or other referral
source must notify the case manager of the client's potential
adult day health service need. The case manager must assess
the client's need for skilled nursing or skilled rehabilitative
therapy within the department's normal time frames for client
reassessments.

(3) If the client does not have a department or area
agency on aging case manager, the adult day health center or
other referral source must notify the department of the refer-
ral and the client's potential adult day health service need, or
refer the client to the department for intake. The department's
assigned case manager must assess the client's need for adult
day health services within the department's normal time
frames for initial client ehglblllty assessments.

(4) (Based-on-he-assessm

. i -)) The
case manager may consult with the client’s practitioner,
department or area agency on aging nursing services staff, or
other pertinent collateral contacts, concerning the client's
need for skilled nursing or rehabilitative therapy.

(5) If the department or area agency on aging case man-
ager determines and documents a potential unmet need for
day health services, the case manager works with the client
and/or the client's representative to develop a service plan
that documents the potential unmet needs and the anticipated
number of days per week that the services are needed. The
case manager refers the client to a department contracted day
health center for evaluation and the development of a prelim-
inary negotiated plan of care.

(6) The department or area agency on aging case man-
ager must reassess adult day health clients at least annually
(G
its-sueeesser)). Clients must also be reassessed if they have a
break in service of more than thirty days. The adult day center
must inform the case manager of the break in service so pay-
ment authorization can be discontinued.

@) ((Effeemeﬁpeﬂ-theadepaeﬂ—ef-ﬂaeseﬂ}es—)) Recip-
ients of adult day health services must be assessed by the
department or an authorized case manager for continued or

initial eligibility ((ineeeordance-with-this-section—The
memﬁem—%dmml—eeeﬁfﬂﬁ—eeﬂjﬁﬁe&eﬂ

with-the)) as follows:

(a) Annual reassessment for department clients;

(b) Adult day health quarterly review for current nonde-
partmental clients as resources allow; and
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(c) New referrals for adult day health services are to be
forwarded to local department offices for intake and assess-
ment for eligibility.

(8) The department or area agency on aging case man-
ager must review a client's continued eligibility for adult day
health services every ninety days, coinciding with the quar-
terly review completed by the adult day health program. At
the case manager's discretion, additional information will be
gathered through face to face, collateral or other contact
methods to determine continued eligibility. Services will be
continued, adjusted, or terminated based upon the case man-
ager's determination during the eligibility review.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 588-;7 1-0194 Home and community ser-
vices—Nursing services.

WAC 388-71-0202 Long-term care services—

Definitions.

WAC 388-71-0203 Long-term care services—
Assessment of task self-per-

formance and determination

of required assistance.
WAC 388-71-0205 Long-term care services—
Service plan.
WAC 388-71-0400 What is the intent of the

department's home and com-
munity programs?

WAC 388-71-0405 ~ What are the home and com-

munity programs?

WAC 388-71-0410 What services may I receive

-under HCP?

. What other services may I

WAC-388-71-0415 -
. receive under the waiver-

o .- funded programs?
WAC 388-71-0420°  ~What services are not cov-
' : ered under HCP?
WAC 388-71-0425 "Who can provide. HCP ser-
vices? LS
WAC 388-71-0430 Am I eligible for one of the
, . HCP_prograrp;?.
- WAC 388-71-0435 - - - - Am I eligible for COPES-
funded services?
WAC 388-71:0440 ° *  AmIeligible for MPC-

" funded services?”

Am-] eligible for medically
needy residential waiver ser-
. vices? - ,

Am I eligible for chb’re;
funded services?

WAC 388-71-0442 .
WAC 388-71-0445
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WAC 388-71-0450

WAC 388-71-0455

WAC 388-71-0460
WAC 388-71-0465

WAC 388-71-0470
WAC 388-71-0480

WAC 388-71-0600
WAC 388-71-0605
WAC 388-71-0610

WAC 388-71-0613

WAC 388-71-0615

WAC 388-71-0620
WAC 388-71-0700
WAC 388-71-0800
WAC 388-71-0805

WAC 388-71-0810
WAC 388-71-0815

WAC 388-71-0820

WAC 388-71-0825

WAC 388-71-0830
WAC 388-71-0835
WAC 388-71-0840

WAC 388-71-0845

How do I remain eligible for
services?

‘Can my services be termi-
nated if eligibility require-
ments for HCP change?

Are there limitations to HCP
services I can receive?

Are there waiting lists for
HCP services?

Who pays for HCP services?

If I am employed, can I still
receive HCP services?

What are residential ser-
vices?

Am I eligible for residential
services?

Who pays for residential
care?

For what days will the
department pay the residen-
tial care facility?

If I leave a hospital, residen-
tial facility, or nursing facil-

ity, are there resources avail-
able to help me find a place to
live?

Am I eligible for a residential
discharge allowance?

What are the requirements
for nursing facility eligibility,
assessment, and payment?

What is PACE?

What services does PACE
cover?

Who provides these services?

Where are these services pro-
vided?

How do I qualify for Medic-
aid-funded PACE services?

‘What are my appeal rights?

Who pays the PACE pro-
vider?

How do I enroll into the
PACE program?

How do I disenroll from the
PACE program?

‘What are my rights as a
PACE client?



WAC 388-71-0900

WAC 388-71-0905

WAC 388-71-0910

WAC 388-71-0915

WAC 388-71-0920
WAC 388-71-0925
WAC 388-71-0930
WAC 388-71-0935
WAC 388-71-0940

WAC 388-71-0945

WAC 388-71-0950

WAC 388-71-0955

WAC 388-71-0960
WAC 388-71-0965
WAC 388-71-1000

WAC 388-71-1005

WAC 388-71-1010

WAC 388-71-1015

WAC 388-71-1020

WAC 388-71-1025
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What is the intent of WAC
388-71-0900 through 388-
71-0960?

What is private duty nursing
(PDN) for adults?

Am I financially eligible for
Medicaid-funded private
duty nursing services?

Am I medically eligible to
receive private duty nursing
services?

How is my eligibility deter-
mined?

Am I required to pay partici-
pation toward PDN services?

Are PDN costs subject to
estate recovery?

Who can provide my PDN
services?

Are there limitations or other
requirements for PDN?

What requirements must a
home health agency meet in
order to provide and get paid
for my PDN?

What requirements must a
private RN or LPN meet in
order to provide and get paid
for my PDN services?

Can I receive PDN in a
licensed adult family home
(AFH)?

Can I receive services in
addition to PDN?

Can I choose to self-direct
my care if I receive PDN?

What is the Senior Citizens
Services Act?

Who administers the Senior
Citizens Services Act funds?

What services does the
SCSA fund?

How do I apply for SCSA-
funded services?

Am [ eligible for SCSA-
funded services at no cost?

What income and resources
are exempt when determin-
ing eligibility?

WAC 388-71-1030

WAC 388-71-1035
WAC 388-71-1065
WAC 388-71-1070
WAC 388-71-1075
WAC 388-7;-1080

WAC 388-71-1085
WAC 388-71-1090

WAC 388-71-1095
WAC 388-71-1100
WAC 388-71-1105

WAC 388-71-1110
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What if I am not eligible to
receive SCSA-funded ser-
vices at no cost?

What are my rights under
SCSA?

What is the purpose of the
respite care program?

What definitions apply to
respite care services?

Who is eligible to receive
respite care services?

Who may provide respite
care services?

How are respite care provid-
ers reimbursed for their ser-
vices?

Are participants required to
pay for the cost of their ser-
vices?

Are respite care services
always available?

What is volunteer chore ser-
vices (VCS)?

Am [ eligible to receive vol-
unteer chore services?

How do I receive information
on applying for volunteer
chore services?

AMENDATORY SECTION (Amending WSR 03-13-052,
filed 6/12/03, effective 7/13/03)

WAC 388-515-1540 Medically needy residential

waiver (MNRW) effective March 17, 2003. This section
describes the financial eligibility requirements for waiver ser-
vices under the medically needy residential waiver (MNRW)
and the rules used to determine a client's responsibility in the
total cost of care.

(1) To beeligible for MNRW, a client must meet the fol-
lowing conditions:

(a) Does not meet financial eligibility for Medicaid per-
sonal care or the COPES program;

(b) Is eighteen years of age or older;

(c) Meets the SSI related criteria described in WAC 388-
511-1105(1); -

(d) Requires the level of care provided in a nursing facil-
ity as described in WAC ((388-71-6700)) 388-106-0355;

(e) In the absence of waiver services descnbed in WAC
((388-H-0410-and 388-71-0415)) 388-106-0400, would con-
tinue to reside in a medical facility as defined in WAC 388-
513-1301, or will likely be placed in one within the next
thirty days;

(f) Has attained institutional status as described in WAC
388-513-1320;
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(g) Has been determined to be in need of waiver services
as described in WAC ((388-+1-6442)) 388-106-0410;

(h) Lives in one of the following department-contracted
residential facilities:

(i) Licensed adult family home (AFH);

(ii) Assisted living (AL) facility; or

(iii) Enhanced adult residential care (EARC) facility.

(i) Is not subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1364,
388-513-1365 and 388-513-1366; and

(j) Meets the resource and income requirements
described in subsections (2) through (6).

(2) The department determines a client's nonexcluded
resources under MNRW as described in WAC 388-513-1350
(1) through (4)(a) and WAC 388-513-1360;

(3) Nonexcluded resources, after disregarding excess
resources described in (4), must be at or below the resource
standard described in WAC 388-513-1350 (1) and (2).

(4) In determining a client’s resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such'as:

(i) Premiums, deductibles, and co-insurance/co-payment
chargés for health insurance and Medicare premiums;

(ii) Necessary medical care recognized under state law,
but not covered under the state's Medicaid plan; or

(iii) Necessary medical care covered under the state's
Medicaid plan.

(b) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(ii) Have not been used to satisfy a previous spend down
liability;

(iii) Have not prev1ously been used to reduce excess

resources;

(iv) Have not been used to reduce client respon51b111ty
toward cost of care; and ’

(v) Are amounts for which the client remains liable.

(5) The depamnent determines a client's countable
income under MNRW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;

(d) Deducts monthly health insurance premiums, except
Medicare premiums.. .

(6) If the client's countable income is:

(a) Less than the residential facility's department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW subject to availability per
WAC ((388-71-0465)) 388-106-0435;

(b) More than the residential facility's’ depanment-con-

tracted rate, based on an average of 30.42 days in a month the -

client may qualify for MNRW when they meet the require-

ments”described in subsections-(7) through (9), subject to-

availability per WAC ((388-71-0465)) 388-106-0435. - -

(7) The-portion of a client's countable income over the -

department-contracted rate is called "excess income.™
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(8) A client who meets the requirements for MNRW
chooses a three or six month base period. The months must be
consecutive calendar months.

(9) A client who has or will have "excess income" is not
eligible for MNRW until the client has medical expenses
which are equal in amount to that excess income. This is the
process of meeting "spenddown.” The excess income from
each of the months in the base period is added together to
determine the total "spenddown" amount.

(10) Medical expenses described in subsection (4) of this
WAC may be used to meet spenddown if not already used in
subsection (4) of this WAC to disregard excess resources or
to reduce countable income as described in subsection (5)(d).

(11) In cases where spenddown has been met, medical
coverage begins the day services are authorized.

(12) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) described in WAC
388-515-1505 (7)(b);

(c) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources;

(d) Incurred medical expenses described in (4) not used
to meet spenddown or reduce excess resources.

AMENDATORY SECTION (Amending WSR 04-16-029,
filed 7/26/04, effective 8/26/04)

WAC 388-515-1550 Medically needy in-home waiver
(MNIW) effective May 1, 2004. This section describes the
financial eligibility requirements for waiver services under
the Medically Needy In-home Waiver (MNIW) and the rules
used to determine a client's responsibility in the total cost of
care.

(1) To be eligible for MNIW, a client must:

(a) Not meet financial eligibility for Medicaid personal
care or the COPES program;

(b) Be eighteen years of age or older;

(c) Meet the SSI-related criteria described in WAC 388- ~
475-0050(1);

(d) Require the level of care prov1ded ina nursmg facil-
ity as described in WAC ((388-H-6760)) 388-106-0355;

(e) In the absence of waiver services described in WAC .
((388-71-0410-and-388-71-0415)) 388-106-0500, continue to
reside in a medical facility as defined in WAC 388-513-1301, - -
or will likely be placed in one within the next thirty days;

(f) Have attained institutional status as described in. .

WAC 388-513-1320;
(g) Have been determined to be ih need of waiver ser- -
vices as described in WAC ((388-H-0442)) 388-106-0510;
(h) Be able to live at home with community support ser-
vices and choose to remain-at home;

(i) Not be subject to-a penalty period of mehglblhty for -

the transfer of an asset as described in WAC 388-5 13 1364,
388-513-1365 and 388-513-1366; and
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(j) Meet the resource and income requirements described
in subsections (2) through (6) of this section.

(2) The department determines a client's nonexcluded
resources under MNIW as described in WAC 388-513-1350
(1) through (4)(a) and 388-513-1360;

(3) Nonexcluded resources, after disregarding excess
resources described in subsection (4) of this section, must be
at or below the resource standard described in WAC 388-
513-1350 (1) and (2).

(4) In determining a client's resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and Medicare premiums;

(ii) Necessary medical care recognized under state law,
but not covered under the state's Medicaid plan; or

(iii) Necessary medical care covered under the state's
Medicaid plan.

(b) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(i) Have not been used to satisfy a previous spenddown
liability;

(iii) Have not previously been used to reduce excess
resources;

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(5) The department determines a client's countable
income under MNIW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;

(d) Deducts monthly health insurance premiums, except
Medicare premiums, not used to reduce excess resources in
subsection (4) of this section;

(e) Allows an income deduction for a nonapplymg
spouse, equal to the one person medically needy income level
(MNIL) less the nonapplying spouse’s income, if the nonap-
plying spouse is 11v1ng in the same home as the applymg per-
son.

(6) A client whose countable income exceeds the MNIL
‘may become eligible for MNIW:

(a) When they have or expect to have medlcal expenses'

to offset their income which is over the MNIL; and -

b) Subject to avaﬂabmty in WAC ((388——7—1—9465)) 388-
106-0535."

(7) The portion' of a client’ s countable income over the
MNIL is called "excess income." :

(8) A client who has or will have "excess income" is not
eligible for MNIW until.the client has medical expenses

which are equal in-amount to that excess income. This is the-

process of meeting 'spenddown.” The excess income from

each of the months in the base périod is added together to.

determine.the total "spenddown” amount. )
(9) The following medical expenses may be used to meet
spenddown if not already used in subsection (4) of this sec-
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tion to disregard excess resources or to reduce countable
income as described in subsection (5)(d) of this section:

(a) An amount equal to incurred medical expenses such
as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and Medicare premiums;

(ii) Necessary medical care recognized under state law,
but not covered under the state's Medicaid plan; and

(iii) Necessary medical care covered under the state's
Medicaid plan.

(b) The cost of waiver services authorized during the
base period.

(c) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(ii) Have not been used to satisfy a previous spenddown
liability;

(iii) Have not been used to reduce client responsibility
toward cost of care; and

(iv) Are amounts for which the client remains liable.

(10) Eligibility for MNIW is effective the first full month
the client has met spenddown.

(11) In cases where spenddown has been met, medical
coverage and MNIW begin the day services are authorized.

(12) A client who meets the requirements for MNIW
chooses a three or six month base period. The months must be
consecutive calendar months.

(13) The client's income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earned income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) in an amount equal
to the one-person MNIL described in WAC 388-478-0070
(1)(a);

(c) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources;

(d) Incurred medical expenses described in subsection
(4) of this section not uséd to meet spenddown or reduce
€XCeSS resources. ' '
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SECRETARY OF STATE =

[Flled February 10, 2005 3:23j p m.]

Orlgmal Notlce :
Exempt from preproposal statement of mqulry under 04-

" 10-066.

Title of:‘Rule and Other Identlfymg Informatlon Cert.lﬁ-
cation and testing of voting:systems, defines.the process for

certifying and.decertifying voting systems in Washington -

state. Includes rules pertaining to tests of the voting systems
prior to acceptance of a new voting system or modification of
an existing system as well as the logic and accuracy tests

* required before every election.

Proposed

PROPOSED



PROPOSED

WSR 05-05-034

Hearing Location(s): 520 East Union, Conference
Room, Olympia, WA 98504, on March 25, 2004 {2005], at
2:00 p.m.

Date of Intended Adoption: April 19, 2005.

Submit Written Comments to: Paul Miller, P.O. Box
40237, Olympia, WA 98504, e-mail pmiller@sec-
state.wa.gov, fax (360) 664-2671, by March 24, 2005.

Assistance for Persons with Disabilities: Contact Paul
Miller by March 17, 2005, TTY (800) 422-8683.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Updates the pro-
cess for certifying voting systems in Washington state,
including:

. Clarifies that the Secretary of State makes the determi-
nation whether modifications to a previously certified
voting system require a recertification or approval.

. References new federal guidelines and testing for vot-
ing systems.

. Adds rules for testing new types of voting equipment.

. Modifies rules governing current certification process.

Replaces chapter 434-333 WAC with chapter 434-335
WAC.

Reasons Supporting Proposal: New federal law (Help
America Vote Act of 2002) requires the use of disability
access devices at each poll site. As counties move to these
electronic systems, new procedures for testing are needed in
WAC.

Statutory Authority for Adoption: RCW 29A.04.611.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
governmental.

Name of Agency Personnel Responsible for Drafting:
Paul Miller/Pam Floyd, 520 East Union, (360) 725-5783;
Implementation and Enforcement: Paul Miller, 520 East
Union, (360) 725-5783. _

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Changes to WAC do not
have any cost impact on small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. Changes have no impact on costs.

Office of the Secretary of State,

February 10, 2005

Steven Excell
Assistant Secretary of State

REPEALER "~ P

The following chapter of the Washmgton Admlmstratwe '

Code is repealed:-

WAC 434-333-010  Certification of vote t'auymg'

equipment.

WAC 434-333-015 - Application for certification.
WA‘C' 434-333-020 Additional information and
. equipment required.

WAC 434-333-025 - Vendor deposit for examina-

" ‘tion expenses.

Proposed
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WAC 434-333-030

WAC 434-333-035

WAC 434-333-040
WAC 434-333-045

WAC 434-333-050

WAC 434-333-055

WAC 434-333-060

WAC 434-333-063

WAC 434-333-065

WAC 434-333-070

WAC 434-333-075

WAC 434-333-082

WAC 434-333-085

WAC 434-333-090

WAC 434-333-095
WAC 434-333-100"

WAC 434-333-105

WAC 434-333-110

WAC 434-333-120 - - - -

Examination of equipment.
Public hearing.
Issuance of certification.

Modification of certified
equipment, guidelines for
reexamination.

Application for certification
or examination of modified
voting systems or devices.

Acceptance testing of voting
systems and equipment.

Inclusion of the federal elec-
tion commission standards
for voting equipment.

Definition of official logic
and accuracy test.

Logic and accuracy test con-
duct.

Logic and accuracy test
observers.

Logic and accuracy testing of
voting systems and equip-
ment—State primary and
general election.

Procedure for conduct of
delayed primary or general
election emergency logic and
accuracy test.

Logic and accuracy test
scheduling and preparation—
State primary and general
election.

Logic and accuracy test certi-
fication—State primary and
general election.

Logic and accuracy testing of

. voting, systems and equip-

ment—Spec1al elections. .

Logic and accuracy tést deck '
preparatlon—Specml elec-

" tions.’

Loglc and accuracy tcst
scheduling and preparation—
Special election.

Logic and accuracy testcerti- .
. fication—Special election. -

"Logic and atcuracy test prep-
aration—State primary and " "

general electlon—Punchcard o
systems.
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Punchcard test deck mainte-
nance and storage.

WAC 434-333-125

WAC 434-333-127 Punchcard adjustment stan-

dards and tests.

WAC 434-333-130 Punchcard test precinct
selection—State primary and

general elections.

WAC 434-333-135 Punchcard testing require-
ments prior to official logic

and accuracy test.

WAC 434-333-140 Definitions.

WAC 434-333-145 Logic and accuracy test deck
preparation—State primary
and general election—Opti-

cal scan systems.

WAC 434-333-150 Optical scan test ballot selec-
tion—State primary and gen-

eral elections.

WAC 434-333-155 Optical scan read head
adjustment standards and

tests.

WAC 434-333-160 Optical scan read head and
ballot scan area alignment

tests.

WAC 434-333-165 Optical scan ballot marking

code program test.

Precinct-based optical scan
ballot counter preparation
and testing.

WAC 434-333-170

WAC 434-333-175 Poll site-based optical scan
ballot counter test notices,

observers, and log of process.
Chapter 434-335 WAC
ELECTRONIC VOTING REQUIREMENTS

NEW SECTION

WAC 434-335-010 - Certification of vote tallying
equipment. All voting systems, voting devices, and vote tal-
lying systems must be certified and approved by the secretary
for a system to be certified in Washington state, it must meet
the applicable federal standards, must comply with Washing-
ton state law," and must be cemﬁed and in use in at-least one
other state.

NEW: SECTION ) - S
WAC 434-335-020 Voting systems review board.
Certification reviews and recommendations may be-made to
the secretary. of state. by the voting systems review board.
he voting systems review board will include independent
expert(s) in computer science or information technology, rec-
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ognized expert(s) in election administration, and representa-

tive(s) of the public at large. The members of the review

board will be appointed to a two-year term by the secretary of
state begmnmg in January 2005. The duties of the voting sys-
tems review board will include, but not be limited to:
Reviewing the application (ref. WAC 434-335-090); chairing
the public hearing (WAC 434-335-100); and making recom-
mendations on the application to the secretary of state (WAC
434-335-110).

NEW SECTION

WAC 434-335-030 Initial application for certifica-
tion. Any person or corporation (applicant) owning or repre-
senting a voting system or a vote tabulating system, part of a
system, equipment, materials or procedure may apply in writ-
ing to the secretary of state for certification between Decem-
ber 1st and May 30th each year. Certification examinations
and hearings will only be performed in the period between
January 1st and July 15th of each year. The application shall
include at least the following information:

(1) Information about the vendor, business address, cus-
tomer references, and list of election products.

(2) Information about the product that is being reviewed,
version numbers, release numbers, operating and mainte-
nance manuals, training materials, technical and operational
specifications.

(3) Documentation of all other states that have tested,
certified and used the equipment in a binding election. The
information included should state how long the system has
been used in the state and must include version numbers of
the operating system, software, and firmware in use, date and
jurisdiction of use in a binding election and must disclose any
reports compiled by state or local government concemmg the
performance of the system. -

(4) A monetary deposit-as described in WAC 434-335-
080. v o ’ :

(5) A copy of a letter from the applicant, to each inde- -

pendent testing authority (ITA), which:

(a) Directs the ITA to send a copy of the completed ITA
qualification report to the secretary of state;

(b) Authorizes the ITA to discuss testmg procedures and
findings with the secretary of state; and’ :

(c) Authorizes the ITA to allow the secretary of state to
review all records of any qualification testing conducted on
the voting system or its components.

(6) A technical data package (TDP) conforming to the

2002 FEC Federal Voting Systems Standards (FVSS), Vol. 11,

Sec. 2 standards that includes: N
" (a) Identification of all COTS' hardware and software

products and communications services used in the operation- -

of the voting system (ref. FVSS, 2.2.1.¢).

‘(b) System'functionality descrrpuon (ref FVSS 2. 3)

() System security specification (ref. FVSS, 2.6).

(d) System operations procedures (ref- FVSS, 2.8).

(e) System maintenance procedures (ref. FVSS, 2.9). .

(f) Personnel deployment and training requireménts (ref.
FVSS,2.10). -

(g) Configuration management plan (ref. FVSS, 2.11).

(h) System change notes (if applicable, ref. FVSS, 2.13).
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(i) System change list, if any, of modifications currently
in development.

(j) System usability testing report.

(7) The source code of an electronic voting system must
be placed in escrow in the state of Washington and be acces-
sible by the secretary of state under prescribed conditions
allowing source code review for system verification.

(8) Identification of all documents, or portions of docu-
ments, containing proprietary information not approved for
public release. The secretary of state shall agree to use pro-
prietary information solely for the purpose of analyzing and
testing the system, and shall agree to refrain from otherwise
using the proprietary information or disclosing it to any other
person or agency without the prior written consent of the ven-
dor, to the extent permitted by law unless disclosure is legally
compelled.

NEW SECTION

WAC 434-335-040 Voting system requirements. No
voting device or its component software may be certified by
the secretary of state unless it:

(1) Secures to the voter secrecy in the act of voting;

(2) Permits the voter to vote for any person for any office
and upon any measure that he or she has the right to vote for;

(3) Permits the voter to vote for all the candidates of one
party or in part for the candidates of one or more other par-
ties;

(4) Correctly registers all votes cast for any and all per-
sons and for or against any and all measures;

(5) Provides that a vote for more than one candidate can-
not be cast by one single operation of the voting device or
vote tally system except when voting for president and vice-
president of the United States;

(6) Beginning on January 1, 2006, a poll site-based elec-
tronic voting system, at the time of voting, produces a
machine countable paper record for each vote that may be
reviewed by any voter before finalizing his or her vote as a
part of the voting process;

(7) The paper record of each electronic vote may not be
removed by the voter, but may be accepted or rejected. If the
device is programmed to display the ballot in multiple lan-
guages, the paper record produced must be printed in the lan-
guage used by each voter;

(8) Except for functions or capabilities unique to this
state has been tested and approved by the appropriate inde-
pendent testing authority approved by the federal election
assistance commission Or its statutory successor;

()] Correctly counts votes on ballots on which the proper
number of votes have been marked for any office or issue;

. (10).Ignores votes marked for any office or issue where
more than thé.allowable number of votes have been marked,
but correctly counts the properly voted portions of the ballot;

(11) Accumulates a count of the specific number of bal-
lots tallied for each precinct, total votes by candidate for each
office, and total votes for and against each issue of the ballot
in that-precinct;

(12) Produces precinct and cumulative totals in pnnted
form;
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(13) Ballot counting systems must be secured physically
and electronically against unauthorized access;

(14) Ballot counting systems must not be connected to,
or operated on, any electronic network including, but not lim-
ited to, internal office networks, the internet, or the world
wide web;

(15) A network may be used as an internal, integral part
of the ballot counting system but that network must not be
connected to any other network, the internet, or the world
wide web;

(16) Wireless communications may not be used in any
way in a ballot counting system;

(17) All elements of the ballot counting systems must be
capable of being secured with lock and seal when not in use;

(18) Transfer of information from a remote ballot count-
ing system may be made by telephonic transmission only
after the creation of disk, paper tape, or other physical means
of communication;

(19) All electronic voting systems must meet Washing-
ton state disability access standards;

(20) All electronic voting systems software in escrow
must be the identical system software to the software tested
and certified by the federal independent testing authority and
installed in the county. The vendor must escrow both the
human-readable source code and the working or compiled
version. The software may be verified by matching the sys-
tem's digital software signatures with the digital signatures
the elections assistance commission has on file, when avail-
able.

NEW SECTION

-WAC 434-335-050 Closing an incomplete applica-
tion. Upon receipt of an application, the secretary of state
shall examine the application for completeness. If the appli-
cation is not complete, the secretary of state shall notify the
applicant in writing within thirty days of the information
required to complete the application. The secretary of state
will deem the application to be closed, if thirty days after
notifying the vendor in writing of an incomplete application,-
the secretary of state has not received all information
requested from the vendor. Closure of an application shall
not prevent the applicant from submitting a new application
to the secretary of state.

NEW SECTION

WAC 434-335-060 Examination of equipment. Secre- .
tary of state staff will initiate an examination.of the vendor's
equipment after receiving a completed application and a
working model of the equipment and software to.be .
reviewed. The examination consists of a series of functional
application tests designed to insure that the system or equip-
ment meets all applicable federal guidelines, and state law
and rules. The examination may include an additional inde-
pendent testing authorlty test at the discretion of the secretary
of state. The examination shall include the set-up and conduct
of two mock elections. The vendor shall provide ballot mate-
rials and programming to create these elections. The inde-
pendent testing authority will provide the voting system soft-
ware they tested directly to the secretary of state.
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(1) The first election shall replicate an even year general
and include PCO contests.

(2) The second election shall replicate an odd year pri-
mary and include the use of split precincts.

Both elections shall feature at least ten precincts with at
least ten ballots in each precinct. The tests must include bal-
lots of various ballot codes, including multiple candidates,
cumulative reports, precinct reports, and canvass reports, as
detailed in the test plan provided by the secretary of state.

NEW SECTION

WAC 434-335-070 Additional information and
equipment required. The vendor shall provide a working
model of the equipment that is being reviewed to the secre-
tary of state for the duration of the examination. The secre-
tary of state may, at the expense of the vendor, contract with
independent testing authorities or laboratories, experts in
mechanical engineering, electrical engineering, or data pro-
cessing while examining the equipment.

NEW SECTION

WAC 434-335-080 Vendor deposit for examination
expenses. The vendor shall pay the secretary of state a
deposit to reimburse the cost of any contract for consultation
or any other unrecoverable costs associated with the exami-
nation of a voting system or component.

NEW SECTION

WAC 434-335-090 Elements to be considered in the
review of an application. Upon completion of the examina-
tion by the secretary of state staff, the voting systems review
board shall evaluate the application. This evaluation shall
include, but is not limited to:

(1) A review of Revised Code of Washington sections
which address the application (chapter 29A.40 RCW);

N (2) A review of applicable federal standards which
address the application;

(3) A copy of the approved qualification test results
released directly to the secretary of state by the federally
approved independent testing authority (ITA);

" (4) Areview, if applicable, of reports or other materials
from prior hearings on the proposed system, procedure, or
modification either in whole or in part;

(5) A review of the report produced by the secretary of
state staff subsequent to the examination of the voting sys-
tem;

.(6) A review, if applicable, of any procedures manuals,
guidelines or other materials adopted for use with the system
addressed by the application;

. (7) A review of any effect the application will have on
the security of the voting system; -

(8) A review of any effect the application will have on
the accuracy of the voting system;

(9) A review of any effect the application will have on
the ease and convenience with which voters use the system;

(10) A review of any effect the application will have on
the timeliness of vote reporting; and
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(11) A review of any effect the application will have on
the overall efficiency of the voting system.

NEW SECTION

WAC 434-335-100 Public hearing. The public hearing
will be scheduled at the convenience of the secretary of state.
At the hearing the vendor will be expected to demonstrate the
equipment and explain its function. The vendor will be avail-
able to answer questions from the voting systems review
board as well as any other persons in attendance. The vendor
may be asked to submit answers in writing if the voting sys-
tems review board is not satisfied with the completeness of
answers given at the hearing.

NEW SECTION

WAC 434-335-110 Voting systems review board
report. In its report to the secretary of state subsequent to its
review of the voting system and public hearing, the voting
systems review board may recommend for or against certifi-
cation of the voting system being examined. The board may
also recommend conditions or any procedures to be required
with the purchase and deployment of the voting system in this
state.

NEW SECTION

WAC 434-335-120 Certification may be conditioned.
Any certification may contain additional requirements of one
or more actions or procedures, as determined by the review of
the application and equipment.

NEW SECTION

WAC 434-335-130 Issuance of certification. After
reviewing the voting systems review board report and the
recommendations of the secretary of state staff, the secretary
of state will issue a certification of the system provided that
he/she determines that the system meets all of the state
requirements for certification. The certification will include
any conditions and procedures that the secretary of state
deems necessary for the system to comply with Washington
state law and practice. Notification of certification will be
sent by the secretary of state to all counties within thirty days
of the issuance of certification.

NEW SECTION

requirements. If the secretary of state determmes that the
system fails to meet any of the reqmrements for certification,

the vendor will be notified and given thirty days to submitan . . A

improved version of the system. The improved version will
be tested as if it had not been seen by the office of the secre-
tary of state before.

NEW SECTION

WAC 434-335-150 Modification of certified equip-
ment. After a voting system is certified, any improvements

Proposed

PROPOSED



[—]
[~ ]
(-}
[(—J
[~
[—]
s
(-

WSR 05-05-034

or changes to the system must be submitted to the secretary of
state for approval. The secretary of state will determine if the
modifications require a recertification of the system or may
be approved administratively.

NEW SECTION

WAC 434-335-160 Modification of certified equip-
ment, guidelines for administrative approval. The secre-
tary of state may approve an application for modification of
certified equipment administratively where he or she deter-
mines that the application does not:

(1) Materially affect the lawful conduct, accuracy, effi-
ciency, capacity or security of elections;

(2) Materially affect the convenience to the voter of the
elections process; or

(3) Otherwise result in s1gn1ﬁcant modification to exist-
ing procedures as used in Washington in extending the equip-
ment's functionality.

An application approved administratively will not
require examination or review by the voting systems review
board.

NEW SECTION

WAC 434-335-170 Application for administrative
approval of modified voting systems or devices. The appli-
cation for review of a modification of an existing certified
system shall include at least the following information:

(1) Information about the vendor.

(2) Information about the product that is being reviewed,
version numbers, and release numbers. The application must
also highlight all changes to the operating and maintenance
manuals, training materials, and technical and operational
specifications required by the modifications being reviewed
to completely update them to the current version.

(3) The vendor shall include certification documents for

all other states that have-certified the equipment with theA

modifications.

(4) The vendor shall provide reports for all tests con-

ducted, on the product modification(s) being reviewed for
cert1ﬁcat10n, by any independent testing authority or labora-
tory.  The independent authority must meet the criteria estab-
lished by the election assistance commission for such agents.

(5) The vendor shall provide documentation proving that

the product with the modification(s) meets the applicable fed-

eral voting equipment guidelines.
(6) A document prepared by the vendor that describes in

complete operational and technical detail all differences -

between the previously certified equ1pment or system and the
modified equipment or system.-
(7) A monetary deposit as descnbed in WAC 434-335-

080.

NEW SECTION.
WAC 434-335-180 Recertification of modified voting

systems or devices. If the system, or its components, is found

to be sufficiently modified under the guidelines of WAC 434-
335-160 that it requires an examination of the equipment by
the voting systems review board and a public hearing, the
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secretary of state will notify the applicant in writing that the
applicant must initiate the certification process outlined in
WAC 434-335-030 through 434-335-130.

NEW SECTION

WAC 434-335-190 Restricted period. No modifica-
tion, change, or other alteration to voting or vote tabulating
material, equipment, or component shall receive administra-
tive approval or certification from July 15th until December
31st.

NEW SECTION

WAC 434-335-200 Emergency approval. Emergency
approval for modifications of an existing voting or vote tabu-
lating system, or equipment may be obtained from the secre-
tary of state during the restricted period if failure to modify
the system will materially affect the lawful conduct, effi-
ciency, accuracy, or security of the upcoming election.

NEW SECTION

WAC 434-335-210 Application information for
emergency approval. During the restricted period, an appli-
cant may apply in writing to the secretary of state for emer-
gency approval of a modification of an existing certified sys-
tem. The application must include a complete description of
all modifications to the system that are required. The appli-
cation must also include a description of how failure to mod-
ify the system will materially affect the lawful conduct, effi-
ciency, accuracy, or security of the upcoming election. If the
secretary of state determines that an emergency situation
exists after a review of the application, the examination, and
testing of proposed modifications will be expedited by the
secretary of state to meet the needs of the upcoming election.
The emergency approval will waive the requirement that the
modifications be certlﬁed by the national ITA pending final
approval.

_NEW_SE(&(M

WAC 434-335-220 Final approval. The appllcant must
submit an application that incorporates a permanent fix to the
problem covered by the emergency approval in time to be
approved under the normal application guidelines (ref. WAC
434-335-150) the following year. This application will be
reviewed under the appllcatlon guidelines (ref. WAC 434-.
335- 160)

H_EMM“

"WAC 434-335-230 Judicial review of agency action.
Any of the following decisions entered pursuant to this chap-
ter are final decisions of the secretary of state as to which no
further review by the agency is available, subject to judicial
review pursuant to chapter 34.05 RCW:

(1) The issuance or denial of certification pursuant to
WAC 434-335-130;

(2) The issuance or denial of administrative approval of
a modification pursuant to WAC 434-335-160;
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(3) The issuance or denial of recertification of a modified
system or component pursuant to WAC 434-335-180; and
(4) A final order entered pursuant to WAC 434-335-220.

NEW SECTION

WAC 434-335-240 Acceptance testing of voting sys-
tems and equipment. Whenever a county acquires a new
systemn or an upgrade to an existing system that has been cer-
tified by the secretary of state, the county must perform
acceptance tests of the equipment before it may be used to
count votes at any election. The equipment must be operat-
ing correctly, pass all tests and must be substantially the same
as the equipment certified by the secretary of state. The min-
imum testing standards are described as follows:

(1) The model number, version number, release number,
and any other number, name or description that identifies the
product must be the same as the identifying numbers for the
product that has been certified by the secretary of state.

(2) The county must receive all manuals, and training
necessary for the proper operation of the system.

(3) The county shall perform a series of functional and
programming tests that will test all functions of the ballot
counting system. This must include processing a substantial
number of test ballots of various ballot codes, including split
precincts, rotated races, multiple candidates, precinct com-
mittee officer races, cumulative reports, precinct reports, can-
vass reports, and any other tests the county elections author-
ity finds necessary.

(4) The county auditor shall certify the results of accep-
tance testing to the secretary of state, including version num-
bers of hardware, software, and firmware installed and tested.

NEW SECTION

WAC 434-335-250 Inclusion of the Federal Election
Commission standards for voting equlpment. The 2002
election assistance commission standards concerning voting
systems and software escrow are hereby included by refer-
ence except where otherwise modified by these rules and the
Revised Code of Washington. After January 1, 2006, in order
to get administrative approval of modifications to systems

currently certified under 1990 standards, the entire voting,

system must be tested and approved under the 2002 stan-
dards.

NEW SECTION

WAC 434-335-260 Decertification of voting systems
and vote tabulating systems. (1) The secretary of state may
decertify a voting system or vote tabulating system or any
component thereof and withdraw authority for its future use
or sale in Washington if, at any time after certification:

(a) He or she.determines that the system or component

fails to meet the standards set forth in applicable federal
guidelines, and state law and rule, including, but not limited
to, this chapter; or

(b) He or she determines that the system or component
was materially misrepresented in the certification applica-
tion; or
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(c) He or she determines that the vendor has installed
unauthorized modifications to the certified software or hard-
ware.

(2) The secretary of state shall provide notice of intent to
decertify in writing to the original applicant for certification
of the system or component or successor (if known), and to
all county auditors, and shall also post it to the secretary's
website. The notice shall specify the reasons why the certifi-
cation of the system may be rescinded. The applicant or suc-
cessor or any county auditor may, within thirty days after the
issuance of the notice, file with the secretary a written expla-
nation as to why the system or component should not be
decertified. After reviewing the explanation the secretary
may either discontinue the decertification process (in which
case the system or component remains certified) or schedule
the matter for hearing pursuant to subsection (3) of this sec-
tion. If no explanation is timely filed, the secretary may
either discontinue the decertification process or issue a final
order pursuant to subsection (4) of this section. The secretary
may extend or shorten the time of filing of a written explana-
tion under this paragraph for good cause.

(3) A decertification proceeding shall constitute an adju-
dicative proceeding pursuant to chapter 34.05 RCW.

(a) The secretary of state adopts the model rules of pro-
cedure as set forth in chapter 10-08 WAC, except as they may
be inconsistent with this chapter. The proceeding may be
conducted as an emergency adjudicative proceeding pursuant
to RCW 34.05.479 if the secretary of state finds that immedi-
ate action is required to preserve the integrity of the electoral
process.

(b) The secretary of state shall designate the presiding
officer.

(c) The certification remains valid pending resolution of
the administrative proceeding, unless the secretary of state
finds, following notice and opportunity for written or oral
input (which may be expedited), that the public interest
requires that the decertification should take effect on a tem-
porary basis pending hearing.

(d) The argument in favor of decertification may be pre-
sented by an employee of the secretary of state or by an assis-
tant attorney general. Other parties may be represented by a
certified election administrator or by any person permitted to
appear by WAC 434-180-560. .

(4) The presiding officer or secretary shall enter an order
specifying the system or component at issue, whether or not
it is decertified, the effective date of any decertification, and
explain the basis for the decision. The effective date of
decertification shall not be less than five days after the entry
of the order, but may be delayed to any reasonable date. An
order issued by the secretary pursuant to subsection (2) of this
section is a final order. An order issued by the presiding
officer shall be regarded as an initial order unless the secre-
tary of state assistant, secretary of state deputy, secretary of
state, or director of elections presides, in which case the deci-
sion of the presiding officer shall be final and no further
review is available within the agency.

Proposed
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NEW SECTION

WAC 434-335-270 Definition of official logic and
accuracy test. As used in this chapter, "official logic and
accuracy test” means the test performed in accordance with
RCW 29A.12.130.

NEW SECTION

WAC 434-335-280 Logic and accuracy test conduct.
The county shall provide adequate personnel to properly
operate the ballot counting equipment. Whenever possible,
the equipment should be operated during the test by the same
person(s) who will be responsible for the ballot count on elec-
tion day. If any error in programming or mechanical function
is detected, the cause shall be determined and corrected, and
an errorless test completed before the primary or election.

NEW SECTION

WAC 434-335-290 Logic and accuracy test observ-
ers. The official logic and accuracy test shall be observed by
at least one representative of each major political party, if
representatives have been appointed by the parties and are
present at the test. The party observers shall be instructed as
election observers by the county auditor. The official logic
and accuracy test shall be open to candidates, the press, and
the public. If any observer hinders or disturbs the logic and
accuracy test process, the county auditor or representative
may remove that observer from the test area. An observer
who has been removed from a logic and accuracy test may
also be barred from future tests. The absence of observers
shall not delay or stop the test from being conducted.

NEW SECTION

WAC 434-335-300 Logic and accuracy testing of vot-

ing systems and equipment—State primary and general
election. At least three days before each state primary or gen-
eral election the office of the secretary of state shall provide
for a test of the programming for the vote tallying system to
be used at that primary or election. The test should verify that
the system will correctly count the votes cast for all candi-
dates and all measures appearing on the ballot. The test shall
also verify that the machine(s) is/are functioning to specifica-
tions.

NEW SECTION

WAC 434-335-310 Procedure for conduct of delayed
primary or general election emergency logic and accu-
racy test. If the official logic and accuracy test cannot be
completed at the scheduled time and place, an emergency test
shall be scheduled by the county auditor. The emergency test
must be conducted and properly completed prior to the pro-
cessing of any official ballots through the tabulating system.
If no representative of the office of the secretary of state is
able to attend the emergency test, the county auditor and
another member of the county canvassing board or their des-
ignated representative shall observe the test and certify the

Proposed
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results. Observers and notification shall be provided for pur-
suant to WAC 434-335-290 and 434-335-320.

NEW SECTION

WAC 434-335-320 Logic and accuracy test schedul-
ing and preparation—State primary and general election.
Prior to each state primary and general election, the office of
the secretary of state will prepare a schedule of logic and
accuracy tests. The office of the secretary of state will notify
each county of the date and time of their test at least thirty
days before the primary or election. The county is responsi-
ble for preparing the counting system and testing it before the
actual logic and accuracy test. The ballot counting system
shall be fully programmed, cleaned, maintained, tested, and
functional before the official logic and accuracy test. The
county shall notify the parties, the press, the public, and the
candidates of the date and time of the test.

NEW SECTION

WAC 434-335-330 Logic and accuracy test certifica-
tion—State primary and general election. The county
auditor or deputy, the office of the secretary of state represen-
tative, and any political party observers shall certify that the
test has been conducted in accordance with RCW 29A.12.-
130. This certification shall include verification of the ver-
sion number of all software, firmware, and hardware of the
voting system used. Copies of this certification shall be
retained by the secretary of state and the county auditor and
may be posted by electronic media. All programming mate-
rials, test results, and test ballots shall be securely sealed until
the day of the primary or election. These items may be sealed
and stored separately.

If, for any reason, any changes are made to the ballot
counting programming after the official logic and accuracy
test, an emergency logic and accuracy test must be conducted
pursuant to WAC 434-335-310. '

NEW SECTION

WAC 434-335-340 Logic and accuracy testing of vot-
ing systems and equipment—Special elections. At least
three days before each special election, the programming for
the vote tallying system to be used at that election shall be
tested for logic and accuracy. The test should verify that the
system will correctly count the votes cast for all candidates
and all measures appearing on the ballot. The test shall be
conducted by processing a preaudited group of ballots,
marked with a predetermined number of votes, for each can-
didate and for or against each measure. For each office where
there are two or more candidates and for each measure there
will be an undervote and overvote.

NEW SECTION

WAC 434-335-350 Logic and accuracy test deck
preparation—Special elections. When a new test deck is
required under WAC 434-335-480, the test deck or decks
used for the official logic and accuracy test will be prepared
by the county auditor.
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NEW SECTION

WAC 434-335-360 Logic and accuracy test schedul-
' ing and preparation—Special election. The county auditor

is responsible for preparing the counting system and testing it
before the official logic and accuracy test. The ballot count-
ing system shall be fully programmed, cleaned and main-
tained, tested, and functional before the official logic and
accuracy test. The county shall notify the parties, the press,
the public, and the candidates of the date and time of the offi-
cial logic and accuracy test.

NEW SECTION

WAC 434-335-370 Logic and accuracy test certifica-
tion—Special election. The county auditor or deputy, and
any political party observers present shall certify that the test
has been conducted in accordance with RCW 29A.12.130.
Copies of this certification shall be retained by the county
auditor. All programming materials, official test results, and
test ballots shall be securely sealed until the day of the pri-
mary or election. These items may be sealed and stored sep-
arately.

If, for any reason, any changes are made to the ballot
counting programming after the official logic and accuracy
test, an emergency logic and accuracy test must be conducted
pursuant to WAC 434-335-310.

PUNCHCARD SYSTEMS

NEW SECTION

WAC 434-335-380 Logic and accuracy test prepara-
tion—State primary and general election—Punchcard
systems. The test deck or decks used for the official logic and
accuracy test are maintained by the county auditor. Informa-
tion describing the candidates, offices, ballot formats, ballot
positions, pages applicable or planning matrix, accurate list
of prepunches, list of the number of appearances of each

office, and all other information required to select the test.

precincts and predict the results must be available to the
office of the secretary of state at the very latest by the 20th
day prior to the primary or election.- If a county is delayed,

the county should advise the office of the secretary of state

before the 20th day prior to the primary or election. -

NEW SECTION

" 'WAC 434-335-390 Punchcard test deck maintenance

and storage. Each county employing a punchcard balloting
system shall maintain a permanent deck of logic and accu-

racy test ballots. The test ballots shall contain a distinct pat- - -

tern of votes. The deck may be used for all official logic and
accuracy tests and for programming tests conducted in prep-
aration for official logic and accuracy tests. The permanent

'est deck shall be maintained in secure storage except when
being used for actual testing.
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NEW SECTION

WAC 434-335-400 Punchcard adjustment standards
and tests. Prior to all official logic and accuracy tests, a test
must be conducted by each county employing a punchcard
balloting system to confirm the ballot stock to be used in the
election meets system specifications for card weight, thick-
ness and length. The test should also confirm that the
prepunches and voting response areas are being read properly
by the ballot counter.

NEW SECTION

WAC 434-335-410 Punchcard test precinct selec-
tion—State primary and general elections. Prior to the
official logic and accuracy test the office of the secretary of
state shall review the election materials provided by the
county and select a representative sample of precincts and
ballot styles sufficient to cover all offices and issues con-
tained in the election. The representative sample shall consti-
tute the official logic and accuracy test. This provision does
not limit the ability of the office of the secretary of state to
conduct a complete test of every precinct if conditions war-
rant.

NEW SECTION

WAC 434-335-420 Punchcard testing requirements
prior to official logic and accuracy test. Prior to the official
logic and accuracy test, each county employing a punchcard
balloting system shall thoroughly test all programming and
system components. The test must at least verify the office
programming by thoroughly testing each individual office,
test the ballot style logic to insure that all offices are included
in the intended precincts and combinations, and verify that
the program is accumulating all offices. The county auditor
or deputy shall certify that these tests have been completed
prior to the ofﬁcnal logic and accuraoy test.

.

OPTICAL SCAN SYSTEMS

NEW SECTION

WAC 434-335-430 Definitions. For optical scan voting
systems:

" (1) "Voting response area" means the area defined by
ballot instructions on which the voter places their mark to
indicate their vote.

(2) "Scanning area" means the portions of each ballot

that the system scans in order to read the vote marks made by

voters. .
(3) "Ballot markmg code" means - the coded patterns

printed on ballots intended to 1dent1fy ballot styles to the bal-

lot counting system.

NEW SECTION

WAC 434-335-440 Logic and accuracy test deck
preparation—State primary and general election—Opti-
cal scan systems. The test deck or decks used for the official
logic and accuracy test for optical scan systems may, at the
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PROPOSED



[—]
[ =]
[
[—]
-9
[—]
(-
(-

WSR 05-05-034

discretion of the secretary of state, be prepared by either the
office of the secretary of state, the county, or the vendor.
Information describing the candidates, offices, ballot for-
mats, ballot positions, ballot styles, list of the number of
appearances of each office, and all other information required
to create the test decks must be available to the office of the
secretary of state by the 20th day prior to the primary or elec-
tion. If a county is delayed, the county should advise the
office of the secretary of state before the 20th day prior to the
primary or election.

NEW SECTION

WAC 434-335-450 Optical scan test ballot selec-
tion—State primary and general elections. Prior to the
official logic and accuracy test the office of the secretary of
state shall review the provided election materials with the
county and select a representative sample of ballot styles suf-
ficient to cover all offices and issues contained in the elec-
tion. This representative sample shall constitute the official
logic and accuracy test. This provision does not limit the
ability of the office of the secretary of state to conduct a com-
plete test of every precinct if conditions warrant. If the office
of the secretary of state is preparing the test deck, the county
auditor shall send blank ballots of the selected ballot styles to
the office of the secretary of state as soon as the ballots are
available.

NEW SECTION

WAC 434-335-460 Optical scan read head adjust-
ment standards and tests. Prior to all primaries and elec-
tions, read heads of optical scan central counting systems
shall be cleaned and tested to insure that the reader is func-
tioning within system standards.

NEW SECTION

WAC 434-335-470 Optical scan read head and ballot
scan area alignment tests. Prior to all official logic and
accuracy tests, a test shall be conducted by each county
employing an optical scan balloting system to confirm that
the voting response areas printed on all ballot faces are
aligned properly with the scanning area of the ballot counter.
This test should also confirm that all ballot marking codes are
being properly interpreted by the ballot counter.

NEW SECTION

WAC 434-335-480 Optical scan ballot marking code
program test. Prior to the official logic and accuracy test
each county employing an optical scan balloting system shall
thoroughly test all programming and system components.
The test must at least verify the office programming by thor-
oughly testing each individual office, testing the ballot style
logic to insure that all offices are included on the intended
ballot faces, and verify that the program is accumulating all
offices. The county auditor or deputy shall certify that these
tests have been completed prior to the official logic and accu-
racy test.
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POLL SITE-BASED OPTICAL SCAN DEVICES

NEW SECTION

WAC 434-335-490 Poll site-based optical scan ballot
counter preparation and testing. All logic and accuracy
testing of poll site-based systems shall be performed by the
county during the preparation of the poll site ballot counters
prior to system distribution. As each ballot counter is pro-
grammed and set up for distribution a test of the ballot
counter and ballot styles shall be performed. It shall be estab-
lished by these tests that the ballot counter(s) are functioning
within system standards. All ballot styles programmed for
each machine shall be processed by each machine in order to
insure that the machine is correctly counting and accumulat-
ingevery office. The tests shall also establish that the printed
ballot voter response areas are correctly aligned with the
scanning area. After all tests are performed and the machine
is ready for distribution, the machine shall be sealed and the
seal number recorded. This will serve as the official logic
and accuracy test of these poll site ballot counters.

NEW SECTION

WAC 434-335-500 Poll site-based optical scan ballot
counter test notices, observers, and log of process. A log
shall be created during the testing of the poll site-based ballot
counters. The log shall record the time and place of each test,
the precinct number(s), seal number and machine number of
each ballot counter and the initials of each person testing and
observing the test for each machine. This log shall be
included in the official logic and accuracy test materials. The
processes described in WAC 434-335-490 shall be open to
observation and subject to all notices and observers pursuant
to WAC 434-335-290 and 434-335-320.

DIRECT RECORDING ELECTRONIC VOTING SYS-
TEMS

NEW SECTION

WAC 434-335-510 Definitions. For direct recording
electronic voting systems:

"Access device" is the device that is used by the voter to
access the ballot at a direct recording electronic voting
device. It may be a card or other media. :

"Calibration” is the touch screen setting on direct record-
ing electronic voting systems that controls the voter response
area.

"Controller” is a component of a direct recording elec-
tronic voting system that allows the poll worker to add infor-
mation to an access device so that a voter can access the cor-
rect ballot style.

"Parallel monitoring” is a process designed to detect
potential presence of malicious code in the software of a vot-
ing machine. It requires a specific number of voting
machines to be removed from random poll sites before voting
begins. These machines are then test-voted throughout elec-
tion day.

"Response area” is the area on the ballot face that records
the voter's choice.

{
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"Touch screen” is a type of computer interface on a vot-
ing device that allows the voter to touch the screen to make a
choice.

"Voter verified paper record" is a paper record of a
voter's choices to be verified before vote is cast.

NEW SECTION

WAC 434-335-520 Logic and accuracy test plan
preparation—State primary and general election—
Direct recording electronic systems. The test plan used for
the official preelection logic and accuracy test for direct
recording electronic systems may be prepared by either the
office of the secretary of state or the county. Information
describing the candidates, offices, ballot formats, ballot
styles, list of the number of appearances of each office, and
all other information required to create the test plan must be
available to the office of the secretary of state by the 20th day
prior to the primary or election. If a county is delayed, the
county auditor should advise the office of the secretary of
state before the 20th day prior to the primary or election.

NEW SECTION

WAC 434-335-530 Direct recording electronic test
ballot selection—State primary and general election. Prior
to the official logic and accuracy test the office of the secre-
tary of state shall review the provided election materials with
the county and select a representative sample of ballot styles
sufficient to cover all offices and issues contained in the elec-
tion. This representative sample shall constitute the official
preelection logic and accuracy test. This provision does not
limit the ability of the office of the secretary of state to con-
duct a complete test of every precinct if conditions warrant.

NEW SECTION

WAC 434-335-540 Direct recording electronic cali-
bration adjustment standards and tests. Prior to all prima-
ries and elections, calibration settings of all direct recording
electronic devices using touch screen technology shall be
tested to insure that the response areas are functioning within
system standards.

NEW SECTION

WAC 434-335-550 Direct recording electronic voting
response area tests, Prior to all official logic and accuracy
tests, and prior to programming the poll-site direct recording
electronic devices, a test shall be conducted by each county
employing a direct recording electronic balloting system to
confirm that the voting response areas indicated on all ballot
faces are programmed correctly. The county shall test all bal-
lot styles on at least one device to insure that the program-
ming is correctly counting and accumulating every office and
candidate.

NEW SECTION

WAC 434-335-560 Direct recording electronic ballot
marking code program test. Prior to all official logic and
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accuracy tests each county employing a direct recording elec-
tronic balloting system shall thoroughly test all programming
and system components. The test must verify the office pro-
gramming by thoroughly testing each individual office, test-
ing the ballot style logic to insure that all offices are included
on the intended ballot faces, and verify that the program is
accumulating all offices. The county auditor or deputy shall
certify that these tests have been completed prior to the offi-
cial logic and accuracy test.

NEW SECTION

WAC 434-335-570 Direct recording electronic sys-
tem logic and accuracy test notices, and observers. At the
discretion of the secretary of state, a county may conduct its
official preelection logic and accuracy test of the county's
direct recording electronic system at a date and time prior to
the logic and accuracy test of the county's optical scan sys-
tem. The official preelection logic and accuracy test of the
county's direct recording electronic system shall be open to
observation and subject to all notices and observers pursuant
to WAC 434-335-290 and 434-335-320. The results of the
test shall be included in the official logic and accuracy test
materials and combined with the results of all other voting
systems used by the county to confirm an adequate integra-
tion of the systems.

POLL SITE-BASED DIRECT RECORDING ELEC-
TRONIC DEVICES

NEW SECTION

WAC 434-335-580 Poll site-based direct recording
electronic voting device preparation and testing. All logic
and accuracy testing of poll site-based direct recording elec-
tronic systems shall be performed by the county prior to sys-
tem distribution. A representative from the secretary of
state's office may attend these tests in whole or in part. As
each voting device is programmed and set up for distribution
a test of the response area, the ballot styles, and ballot counter
shall be performed. It shall be established by these tests that
the device and the tabulation software is functioning within
system standards. The tests shall also establish that the voter
response areas of each touch screen, if used, are correctly cal-
ibrated. This test shall also confirm that all ballot styles
appropriate to the poll site to which the device will be
deployed are properly issued by the controller. After all
functionality tests are performed and the machine is ready for
distribution, each machine shall be sealed and the seal num-
ber recorded. This will serve as the official logic and accu-
racy test of these poll site direct recording electronic devices.

NEW SECTION

WAC 434-335-590 Poll site-based direct recording
electronic device test notices, observers, and log of pro-
cess. A log shall be created during the testing of the poll site-
based direct recording electronic machines. The log shall
record the time and place of each test, the precinct number(s),
seal number and machine number of each voting device and
the initials of each person testing and observing the test for
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each machine. This log shall be included in the official logic
and accuracy test materials. The processes described in
WAC 434-335-580 shall be open to observation and subject
to all notices and observers pursuant to WAC 434-335-290
and 434-335-320.

NEW SECTION

WAC 434-335-600 Parallel monitoring test. On elec-
tion day, in each county using direct recording electronic vot-
ing devices without a voter verified paper record at the poll
sites, parallel monitoring will be conducted in the following
manner: One machine shall be removed from one percent
(rounded up) of poll sites, chosen by lot, before voting
begins. These machines will be attended by secretary of state
personnel throughout the day and test votes will be cast by
individuals selected by the county auditor, in a predetermined
manner for results comparison at the end of the day. A record
of votes cast may be kept by videotape for verification. All
results of this test will be made public.

NEW SECTION

WAC 434-335-610 Parallel monitoring test decks.
The test deck or decks used for the parallel monitoring test
will be prepared by the office of the secretary of state. Paper
ballots sufficient so that all ballot formats are represented
must be available to the office of the secretary of state by the
20th day prior to the primary or election. If a county is
delayed, the county should advise the office of the secretary
of state before the 20th day prior to the primary or election.

NEW SECTION

WAC 434-335-620 Parallel monitoring test observ-
ers. The parallel monitoring test shall be observed by at least
one representative of each major political party, if representa-
tives have been appointed by the parties and are present at the
test. The party observers shall be instructed as election
observers by the county auditor. The test shall be open to
candidates, the press, and the public. If any observer hinders
or disturbs the logic and accuracy test process, the county
auditor or representative may remove that observer from the
test area. An observer who has been removed from a logic
and accuracy test may also be barred from future tests. The
absence of observers shall not delay or stop the test from
being conducted.

NEW SECTION

WAC 434-335-630 Parallel monitoring test certifica-
tion. The county auditor or deputy, the office of the secretary
of state representative, and any political party observers shall
certify that the test has been conducted in accordance with
WAC 434-335-600. This certification shall include verifica-
tion of the version number of all software, firmware, and
hardware of the voting system used. Copies of this certifica-
tion shall be retained by the secretary of state and the county
auditor and may be posted by electronic media. All videos,
test results, and test ballots shall be securely sealed with the
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records of the election. These items may be sealed and stored
separately.

NEW SECTION

WAC 434-335-640 Post election test. Following elec-
tion day, in each county using direct recording electronic vot-
ing devices at the poll sites, without a voter-verifiable paper
audit trail, a post election logic and accuracy test will be con-
ducted on the devices selected for the parallel monitoring test
(ref. WAC 434-335-600). This test will be substantially the
same as the preelection logic and accuracy test, pursuant to
WAC 434-335-580 through 434-335-590. The county will
certify to the state that the test has been performed.

WSR 05-05-048
PROPOSED RULES
HORSE RACING COMMISSION
[Filed February 14, 2005, 3:15 p.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
01-154.

Title of Rule and Other Identifying Information: WAC
260-36-200 Provisional owner's license.

Hearing Location(s): Auburn City Council Chambers,
25 West Main, Auburn, WA 98001, on April 14, 2005, at
9:30 a.m.

Date of Intended Adoption: April 14, 2005.

Submit Written Comments to: Robert J. Lopez, 6326
Martin Way, Suite 209, Olympia, WA 98516-5578, e-mail
rlopez@whrec.state. wa.us, fax (360) 459-6461, by April 12,
2005.

Assistance for Persons with Disabilities: Contact Patty
Sorby by April 12, 2005, TTY (360) 459-6462.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
amending WAC 260-36-200 Provisional owner is (1) to
define, in rule, a provisional owner; (2) to designate who is
authorized to issue a provisional owner's license; (3) to desig-
nate the minimum information required for a provisional
owner's license; and (4) to require a provisional owner to
complete the application process. The changes to this section
are intended to clarify who is a provisional owner, how a pro-
visional owner's license is obtained and establish a require-
ment that the provisional owner, once issued a license is
required to complete the application process.

Statutory Authority for Adoption: RCW 67.16.020 and
67.16.040.

Statute Being Implemented: None.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington Horse Racing Com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, 6326 Martin Way, Suite 209, Olympia, WA
98516-5578, (360) 459-6462; Implementation and Enforce-
ment: Robert M. Leichner, 6326 Martin Way, Suite 209,
Olympia, WA 98516-5578, (360) 459-6462.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.
A cost-benefit analysis is not required under RCW
34.05.328. Not applicable.
February 14, 2005
R. M. Leichner

Executive Secretary

AMENDATORY SECTION (Amending WSR 91-03-033,
filed 1/9/91, effective 1/22/91)

WAC 260-36-200 Provisional owner's license. A pro-
visional owner's license is intended to allow an individual to
enter a horse in Washington races for a period of time not to
exceed fourteen days. The ((stewards)) commission or its
designee may issue a provisional owner's license for a period
of fourteen days based on an application completed by ((the))
a trainer representing the owner and payment of all license
((fees)), fingerprint and labor and industries fees ((duespro-

appheation))._The trainer shall provide the commission, at a
minimum, the name, address, telephone number and date of
birth of the owner. The provisional owner shall have four-
teen calendar days from the date the license is issued to send
to the commission a completed application, signed by the
owner, and if directed, a set of fingerprints.

WSR 05-05-058
PROPOSED RULES
DEPARTMENT OF TRANSPORTATION
[Filed February 15, 2005, 9:04 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
01-105.

Title of Rule and Other Identifying Information: State
ferries and toll bridges, WAC 468-300-010, 468-300-020,
468-300-040, and 468-300-220. The proposed rules revise
the subject WACs by increasing the passenger and vehicle
tolls specified in the WACs.

Hearing Location(s): Puget Sound Regional Council,
1011 Western Avenue, 5th Floor, Seattle, WA, on March 23,
2003, at 10:00 a.m. - 12 noon.

WSR 05-05-058

Date of Intended Adoption: March 23, 2005.

Submit Written Comments to: Raymond G. Deardorf,
Washington State Ferries (WSF) Planning Director, 2911
Second Avenue, Seattle, WA 98121-1012, e-mail Deardorf@
wsdot.wa.gov, fax (206) 515-3499, by March 23, 2005.

Assistance for Persons with Disabilities: Contact Trans-
portation Commission Office by March 23, 2005, TTY (360)
705-7070 or (206) 515-3460.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this rule is to raise the ferry tolls within the specified WACs.
The revisions follow the annual review of WSF's farebox rev-
enue needs.

No major effects are anticipated.

Reasons Supporting Proposal: WSF's need for addi-
tional farebox revenue. '

Statutory Authority for Adoption: RCW 47.56.030 and
47.60.326.

Statute Being Implemented:
47.60.326.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Department of
Transportation, Washington State Ferries, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Raymond G. Deardorf,
2911 Second Avenue, Seattle, WA 98121-1012, (206) 515-
3491.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
considered this rule and determined that it does not affect
more than 10% of one industry or 20% of all industry.

A cost-benefit analysis is not required under RCW
34.05.328. WSF is anticipated to take in more farebox reve-
nue from the proposed fare increase at the rate of approxi-
mately $5,000,000 a year. Ridership dropoff stemming from
the fare increase will not cause a net reduction in farebox rev-
enues. Previous experience with fare hikes has shown that
WSF gains more money in fare increases that it loses from
reduced ridership, if any.

RCW 47.56.030 and

February 15, 2005

Jennifer Ziegler
Administration
Transportation Commission

AMENDATORY SECTION (Amending WSR 03-08-072, filed 4/1/03, effective 5/2/03)

WAC 468-300-010 Ferry passenger tolls.

((EFFECTPE-03:00-A-M-MAY 4,2603
Frequent-User
Seniorf Yeouth-Fare CouponBoek20  Menthly Quasterly-

ROUTES Ridest Passs  PassS  AnpualPassS Surcharge26
Via-Passenger-Only-Ferry
xSenttle-Vashen 740 370 640 6320 16420 30360 121440 2 100
Via-Passenger-Only-Ferry
Seattle-to-Bremerion 640 320 540 43267 10120 30360 2 121440 2 100
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Via-Passenger Only-Ferry-
Mia-Aute-Ferry
*Seattle-Bremerton
Sentile_Bainbridse Il
*Fauntleroy—Vashon
£Southworth-Vashon
*Anseortesto-LopezShaw-
Oreas-or-Friday- Harbor—Sun- .
*Anacortesto-LopezShaw-
Oreas-orFriday-Harbor—
Between-Lopez;-Shaw,-Oreas-
and-Eriday Harbord N/E NS N NE NA NiA NAA- N
Intemntional-Travel

Sid rsid
FromLopez,-Shawi;-Oreas-and-

EFFECTIVE-03100-A-M-MAY-2,-2004
1 .
Senios Youth-Fare EoupenBeool20  Monthly Quartedly- Bioyele-

Via-Passenger-Only-Ferry
ViaPassenger-Only-Ferry
Via-Passenger Only Ferry-
Via-Aute-Ferry
2SeattleBremerton
xSeattle-Bainbidgelsland
2Eauntleroy—Vashon
25outhworth-Vashon-
*Anaeertes-to-bopez-Shaw;-
Oreas-orFriday-Harber—Sun-
2Anaeeries-to-Lopez-Shaw:
Oreas-or-Friday Harbor—
BetweenLopez-Shaw-Oreas-
and-Friday Harberd NG N N/E NiE NA NiA NAA- N
Internationnl-Travel

Sid ISid

Proposed
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Harbor-to-Sidney (roundwip)3 1880 940 1510 NA Ne NeA NA 5:0041))
EFFECTIVE 03:00 A.M. MAY 1. 2005

Frequent User Frequent User

Senior/ Youth Fare Commuter 20 Convenience 10 Monthly Bicycle
ROUTES Full Fare Disabled 18 and under Ridesl Rides? Pass® Surcharge6
Via Passenger-Only Ferry
*Seattle-Vashon 8.00
Via Auto Ferry
*Fauntleroy-Southworth
*Seattle-Bremerton
*Seattle-Bainbridge Island
*Edmonds-Kingston
Port Townsend-Keystone

*Fauntleroy-Vashon
*Southworth-Vashon

*Pt. Defiance-Tahlequah
*Mukilteo-Clinton
*Anacortes to Lopez, Shaw,
Otrcas or Friday Harbor - Sun-
day-Tuesday

*Anacortes to Lopez, Shaw,
Orcas or Friday Harbor -
Wednesday-Saturday
Between Lopez, Shaw, Orcas
and Friday Harbort
International Travel
Anacortes to Sidney and Sid-
ney to all destinations

From Lopez, Shaw, Orcas and
Friday Harbor to Sidney @ 5.25
Lopez, Shaw, Orcas and Fri-
day Harbor to Sidney (round
trip¥

PROPOSED
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EFFECTIVE 03:00 A.M. MAY 1. 2006

Frequent User

Senior/ Youth Fare Commuter 20 Frequent User Con- Monthly Bicycle
ROUTES Full Fare Disabled 18 and under Rides! venience 10 Rides?!  Pass® Surcharge?&
Via Passenger-Only Ferry ’
*Seattle-Vashon 8.00
Via Auto Ferry
*Fauntleroy-Southworth
*Seattle-Bremerton *Seattle-
Bainbridge Island *Edmonds-
Kingston
Port Townsend-Keystone
*Fauntleroy-Vashon *South-
worth-Vashon
*Pt. Defiance-Tahlequah
*Mukilteo-Clinton
*Anacortes to Lopez, Shaw,
Orcas or Friday Harbor - Sun-

Fa:q_g-Tuesdax
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2
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Frequent User

Senior/ Youth Fare Commuter 20 Frequent User Con- Monthly Bicycle

ROUTES Full Fare Disabled - 18 and under Ridest venience 10 Rides?!  Pass® Surcharged$
*Anacortes to Lopez, Shaw, ‘
Orcas or Friday Harbor -
Wednesday-Saturday 10.00 5.00 8.00 65.00 35.00 NA 2.008
Between Lopez, Shaw, Orcas

= and Friday Harbor# NIC NIC N/C NIC N/A NIC

)-cf  International Travel

% Anacortes to Sidney and Sid-

E ney to all destinations 14.50 7.20 11.60 NA N/A 4.002
From Lopez, Shaw, Orcas and
Friday Harbor to Sidney@ 5.25 2.50 425 N/A NA 10010

Lopez, Shaw. Orcas and Fri-
day Harbor to Sidney (round
trip# 19.75 9.70 15.85

—
]
s
Lh

NA NA 5.001

@ These fares rounded to the next multiple of $.25. All other fares
rounded to the next multiple of $0.10.
* These routes operate as a one-point toll collection system.

IFREQUENT USER COUPONS - Shall be valid only for 90-days
from date of purchase after which time the tickets shall not be
accepted for passage. Unused coupons will not be eligible for
refund or exchange. Subsequent to the implementation of the
Electronic Fare tem (EFS) in the fall of 2 this will be
replaced by a 20 ride card valid for 30 days from the date of pur-
chase. For mail order deliveries, WSF may add additional days

to allow for delivery times. Startin a 2 urchase of
this product at 1] booth will be 5% high inal]s where
kiosks are available.

2BICYCLE SURCHARGE - Is an addition to the appropriate passen-
ger fare.

3ROUND TRIP - Round trip tickets for international travel available
for trips beginning or ending on one of the Islands served.

4INTER-ISLAND FARES - Passenger fares included in Anacortes
tolls.

SPASSES - Passenger passes are available for all routes except Ana-
cortes/San Juan Island/Sidney. It is valid for the period printed on
the pass and will be presented to Washington state ferries staff
whenever a passenger fare is collected. This pass is based on 16

days of passenger travel with a 20% discount. ((Fhe-quarterly

:)) A $1.00
price of the

Ve,

annuslnasc-ic-based-6R D dava h-0 3
retail/shipping and handling fee will be added to the
pass.

A combination ferry-transit pass may be available for a particular
route when determined by Washington state ferries and a local
public transit agency to be a viable fare instrument. The WSF
portion of the fare is based on 16 days of passenger travel per
month at a 20% discount. Passes may be available in monthly,

quarterly or annual denominations.

SBICYCLE PASS - A bicycle pass is available on all routes except:
Anacortes/San Juan Island/Sidney for a $20.00 annual fee subject
to meeting WSF specified conditions. The pass is valid for one
year. A cyclist with a valid pass shall have the bicycle surcharge
waived.

(SBA :

Senioe/Disabled):)) CONVENIENCE CARD - Subsequent to the
implementation of the Electronic Fare System (EFS) in the fall of
2005, this 10-ride card will be valid for 60 days from the date of
purchase. For mail order deliveries, WSF may add additional
days to allow for delivery times. Starting May 1, 2006, purchase
of this product at a toll booth will be 5% higher at terminals
where kiosks are available.

Proposed

8BICYCLE SURCHARGE - This becomes $4.00 during peak season
(first Sunday in May until second Sunday in October).

9BICYCLE SURCHARGE - This becomes $6.00 during peak season.
19B]CYCLE SURCHARGE - This becomes $2.00 during peak season.

UBICYCLE SURCHARGE - This becomes $8.00 during peak season.

CHILDREN/YOUTH - Children under ((five)) six years of age will be
carried free when accompanied by parent or guardian. Chil-
dren/youths ((five)) six through eighteen years of age will be
charged the youth fare, which will be 80% of full fare rounded to
the next multiple of $0.10.

SENIOR CITIZENS - Passengers age 65 and over, with proper identi-
fication establishing proof of age, may travel at half-fare passen-
ger tolls on any route where passenger fares are collected.

PERSONS OF DISABILITY - Any individual who, by reason of ill-
ness, injury, congenital malfunction, or other incapacity or dis-
ability is unable without special facilities or special planning or
design to utilize ferry system services, upon presentation of a
WSF Disability Travel Permit, Regional Reduced Fare Permit, or
other identification which establishes a disability may travel at
half-fare passenger tolls on any route. In addition, those persons
with disabilities who require attendant care while traveling on the
ferries, and are so certified by their physician, may obtain an
endorsement on their WSF Disability Travel Permit and such
endorsement shall allow the attendant to travel free as a passen-
ger.

BUS PASSENGERS - Passengers traveling on public transit buses pay
the applicable fare. Passengers traveling in private or commercial
buses will be charged the half-fare rate.

MEDICARE CARD HOLDERS - Any person holding a Medicare card
duly issued to that person pursuant to Title II or Title XVIII of the
Social Security Act may travel at half-fare passenger tolls on any
route upon presentation of a WSF Disability Travel Permit or a
Regional Reduced Fare Permit at time of travel.

PROMOTIONAL TOLLS - A promotional rate may be established at
the discretion of the WSF ((GEO)) Assistant Secretary, Executive

Director for a specific discount in order to enhance total revenue
and effective only at designated times on designated routes.

Special passenger fare rate(s) may be established for a pilot pro-
gram in conjunction with the Central Puget Sound Regional Fare
Integration project on ferry route(s) serving King, Pierce, Sno-
homish and Kitsap counties. The rate(s) may be established at the
discretion of the WSF ((€EO)) Assistant Secretary, Executive
Director for a specific discount not to exceed fifty percent of full
fare.

SCHOOL GROUPS - Passengers traveling in authorized school groups
for institation-sponsored activities will be charged a flat rate of
$1 per walk-on group or per vehicle of students and/or advisors
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and staff. Starting September 1, 1999, all school groups require a October, except those using frequent user ((tiekets)) fare media,
letter of authorization. Vehicles and drivers will be charged the on the Anacortes to Lopez, Shaw, Orcas and Friday Harbor
fare applicable to vehicle size. The special school rate is $2 on routes.

routes where one-point toll systems are in effect. Due to space

limitations, authorized school groups will not be permitted to use GROUP OR VOLUME SALES - In order to increase total revenues,
one of the passenger-only routes without prior WSF approval. WSF may develop full fare or discounted customer packages or

bundle single fare types into multiple trip books or offer passes
for high volume or group users. In pricing these packages, WSF
will have discretion to set appropriate volume discounts based on
a case-by-case basis.

BUNDLED SINGLE FARE BOOKS - WSF may bundle single fare
types into multiple trip books as a customer convenience. These
books shall be valid only until the first ((Suaday)) of May follow-
ing the date of purchase, after which time the coupons shall not be
accepted for passage. Unused coupons are not refundable. Ana- .
conez to San ?uan Islands senior/diggbled fares will be bundled at SPECIAL EVENTS - In orfle:r to increase total revenucs, w.SF may
the applicable early week price. develop, crgau.: or pamapa.te in special eveqts thz}t may include,

but not be limited to, contributing or packaging discounted fares

PEAK SEASON SURCHARGE - A 20% surcharge shall be applied to in exchange for the opportunity to participate in the income gen-
passengers from the first Sunday in May to the second Sunday in erated by the event.

PROPOSED

AMENDATORY SECTION (Amending WSR 03-08-072, filed 4/1/03, effective 5/2/03)
WAC 468-300-020 Vehicle under 20', motorcycle, and stowage ferry tolis.

((EFFECTHVE-03466-A-MMAY-4,2003

Vehicle
Under20°  Vehiele- Motereyele-wiSr-

ROUTES One-Way  Drverd = Charget  20Rides3  OneWay@ One-Way@ = Chargel  20-Ridesa@
Fauntleroy-Seuthweorth 750 645 50 120-00 320 =15 +o 5120
Port-Fownsendikeystone
Seattle-BremertenEdmends-
Kingston
2Esuntleroy-Vashen 1225 1845 1225 98-00 530 350 180 42-40
*Southworth-Vashon
2Pt Defionee-Tahlequah

10-Rides—S-Reund Trips
2Angeertesto-bopez—Sunday-  20:00 1600 20-60 8250 10-60 660 2-60- $+-80
TFuesday
Wednesday-Seturday
AShaw,-Oreas— 23-50 19-50 23-50 9350 H36 730 339 93-80
SundayTuesday
Wednesday-Saturday
SundayTuesday
Wednesday-Saturday
Between-LepezShaw; 25 125 H2s 4500 350 3-50 350 NA
Oreas-and Friday-Harbor3
International- Travel
Anseeries-to-Sidrey-and-Sid- 3525 28-65 3535 NiA 1760 +-60 450 NiA
ney-to-ali-destinations
TFravelers-with-edvanced-reser- 2025 13-65 3525 NiA NA NA NAA NAA
vations{$15-fee)Anacortes-to-
. .
S.j. ?
day-Harbor-te-Sidney
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Mehiele

Ynder20' Vehiele- Moetoreyele-wiSt

wSF Under Moetoreyeles Citizen-of Motoreyele

Disabled Height  Coupenbook Stowaget Stowage+ Oversize-  Ticket-beok
ROUTES DBriverd Chesrget 20-Rides3 One-Way@ One-Way@ Chargel 20-Rides2@
vations-($7-fee)-from Lopez-
Shaw,-Oreas-and-Friday Har-
berto-Sidrey-7
Lepez;-Shaws-Oreas-and
Friday Harborto-Sidney

ERFECTIVE-03:00-A-M-MAY-2:-2604

Mehiele

Yader20* Vehiele- Metereyele-wiSe

wSF Under Moetereyeles Citizen-of Moetoreyele

Disabled Height  Ceupen-beok Stowage+ Stowaget Oversize- Ticketbeok
ROUTES Driverd Charget 20-Ridesz One-Way@ One-Way@ Chargel 20-Rides2@
Fauntleroy-Seuthwerth
Seattie-BainbridgeIsland
Seattle-Bremerton-Edmonds-
*pauntleroy-Vashen
*Seuthworth-Vashen

10 Rides5.F X
*Anaecortes-to-Lopez—Sunday-
*Lopez—
*Shaw,-Oreas—
*Shaw-Oreas—
*Eriday-Harbor—
*Friday Harbor—
Between-Lopez,-Shaw;
International- Travel
Sid Sia

Fravelers-with-advancedreser~
vations-($15-fee)-Anacortesto-
Sidrey-and-Sidney-to-all-
Fravelers-with-advanced reser-
vatiens($7-fee)-fromLopez-
Shaw;-Oreas-and-Friday Har
doy-Harberto-Sidney-(round-
FHp)S 3885 4825 NA 2525 15-85 645 N/A))

Proposed
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EFFECTIVE 03:00 AM. MAY 1, 2005

Vehicle Under. Vehicle Under 20' Vehicle Under  Frequent User Frequent User
' 20 Incl. Driver  w/Sr Citizen or 20' Over Height Commuter Convenience
ROUTES One Way Disabled Drivert Charge! 20 Rides? 10 Ridest
Fauntleroy-Southworth Port
Townsend/Keystone 825 1.05 825 132.00 70.25
Seattle-Bainbridge Island g
Seattle-Bremerton S
Edmonds-Kingston 10.50 9.00 10.50 168.00 89.25 2
a

*Fauntleroy-Vashon *South-
worth-Vashon

*Pt. Defiance-Tahlequah
Mukilteo-Clinton

o
s
o]
(o]
S
n
~3
n
o

11.50 3.5

3 6.25 100

10 Rides - 5 Round Trips

—
W
n
(=]
—

O\
g
L
L
S
L
L
)
3

* Anacortes to Lopez - Sun-
day-Tuesday
*Lopez - Wednesday-Satur-
day
*Shaw, Orcas - Sunday-
Tuesday
*Shaw, Orcas - Wednesday-
Saturday
*Friday Harbor - Sunday-
Tuesday
*Friday Harbor - Wednes-
day-Saturday

’ Between Lopez, Shaw,
Orcas and Friday Harbor2

International Travel

Anacortes to Sidney and Sid-

ney to all destinations 39.
Travelers with advanced res-
ervations ($15 fee) Ana-

cortes to Sidney and Sidney

to all destinations$ 24.25
Lopez, Shaw, Orcas and Fri-

day Harbor to Sidney 11.75
Travelers with advanced res-
ervations ($7 fee) from
Lopez, Shaw, Orcas and Fri-
day Harbor to Sidney?
Lopez, Shaw, Orcas and Fri-
day Harbor to Sidney

(round trip)} 51.00 40.95

EXFECTIVE 03:00 A M. MAY 1. 2006
Vehicle Under Vehicle Under 20° Vehicle Under  Frequent User Frequent User

20" Incl. Driver w/Sr Citizenor  20' Over Height  Coupon book Convenience
ROUTES One Way Disabled Drivert Chargel 20 Rides? 10 Rides?

Fauntleroy-Southworth Port
' Townsend/Keystone

17.5
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22.00 91.00 103.25
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Vehicle Under Vehicle Under 20" Vehicle Under  Frequent User Frequent User
20" Incl. Driver  w/Sr Citizen or 20’ Over Height = Coupon book Convenience
ROUTES One Way Disabled Drivert Charge! 20 Rides? 10 Ridest

Seattle-Bainbridge Island
Seattle-Bremerton
Edmonds-Kingston 10.50 9.00 10.50

._..
N
60
S
\NO
=
in
(]

*Fauntleroy-Vashon *South-
worth-Vashon

*Pt. Defiance-Tahlequah 13.50 11.50 13.50

—
(=]
o0
S
N
O
~J
L

3
3

Mukilteo-Clinton 6.25 53 6.25

10 Rides - 5 Round Trips

* Anacortes to L.opez - Sun-
day-Tuesday 22.00 - 17.50 22.00 91.00 103.25

n

*] opez - Wednesday-Satur-
day . . 24.25 91.00 103.25

(&)
&
[\
L
—_
\O
[\
L

*Shaw,. Orcas - Sunday-
Tuesday 26.25 21.75 26.25 108.75 123.25

*Shaw, Orcas - Wednesday- .
Saturday . . . .
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*Friday Harbor - Sunday-
Tuesday
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Between L.opez, Shaw,
Orcas and Friday Harbor? . 3.7 13.75 55.00 62.00
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International Travel

Anacortes to Sidney and Sid-
ney to all destinations 39.25 1.9 39.25 N/A N/A

D
n

Travelers with advanced res-

ervations ($15 fee) Ana-

cortes to Sidney and Sidney
to all destinations¢ 24.25
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N/A N/A

Lopez. Shaw, Orcas and Fri-
day Harbor to Sidney. 11.75
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N/A

Travelers with advanced res-

ervations ($7 fee) from
Lopez, Shaw, Orcas and Fri-
day Harbor to Sidney?
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Lopez, Shaw, Orcas and Fri-
day Harbor to Sidney (round
trip)3

2

40.95

2
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FFECTIVE 03:00 A.M. 005

Motorcycle*  Motorcycle w/Sr Motorcycle Motorcycle
Incl. Driver Citizen or Disabled Motorcycle Frequent User Frequent User
Stowage! One  Driver Stowage! Qversize Commuter Convenience

ROUTES Way@ One Way @ Charge! 20 Rides?@ 10 Rides

Fauntleroy-Southworth Port
Townsend/Keystone 3.60 2.40 1.25 57.60 30.60
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Motorcycle!  Motorcycle w/Sr Motorcycle Motorcycle
Incl. Driver Citizen or Disabled Motorcycle Frequent User Frequent User
Stowagel One  Driver Stowagel Oversize Commuter Convenience
' ROUTES Way@ One Way@ Charge! 20 Ridesz2@ 10 Rides

Seattle-Bainbridge Island
Seattle-Bremerton
Edmonds-Kingston 4.50 3.00 1.50 72.00 38.30 =2
*Fauntleroy-Vashon *South- £
worth-Vashon S
*Pt. Defiance-Tahlequah 5.90 3.90 2.00 47.20 25.10 =
Mukilteo-Clinton 270 1.80 0.90 43.20 23.00

10 Rides - 5 Round Trips

* Anacortes to L.opez - Sun-

day-Tuesday 11.70 7.20 2.70 97.50 61.50
*[opez - Wednesday-Satur-

day 13.00 8.00 3.00 97.50 61.50
*Shaw, Orcas - Sunday-

Tuesday 12.60 8.10 3.60 104.30 69.00
*Shaw, Orcas - Wednesday-

Saturday 13.90 8.90 3.90 104.30 69.00
Tuesday 13.50 9.00 4.50 112.50 76.50
*Friday Harbor - Wednes-

day-Saturday 15.00 10.00 5.00 112.50 76.50
Between Lopez, Shaw,

Orcas and Friday Harbor? 4.00 4.00 4.00 N/A N/A

' International Travel
Anacortes to Sidney and Sid-

ney to all destinations 19.50 © 1220 5.00 N/A N/A
Travelers with advanced res-
ervations ($15 fee) Ana-
cortes to Sidney and Sidney
to all destinations$ N/A N/A
Lopez, Shaw, Orcas and Fri-
day Harbor to Sidney
Travelers with advanced res-
ervations (37 fee) from
Lopez, Shaw. Orcas and Fri-
day Harbor to Sidney? N/A N/A N/A N/A N/A

Lopez, Shaw. Orcas and
Friday Harbor to Sidney

—
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n
S

E

N/A N/A

<
)
Ch
~
in
[
)

.00 N/A N/A

|
|

(round trip)? 26.75 16.70 1.00 N/A N/A
EFFECTIVE 03:00 AAM. MAY 1, 2006
Motorcycle?  Motorcycle w/Sr Motorcycle Motorcycle
Incl. Driver Citizen or Disabled Motorcycle Frequent User FErequent User
Stowage! One  Driver Stowage! Oversize Commuter Convenience
ROUTES Way @ One Way @ Charge! 20 Ridesz@ 10 Rides
Fauntleroy-Southworth Port _
Townsend/Keystone 3.6 2.40 1.25 57.60 32.40
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ROUTES

Motorcycles Motorcycle w/Sr

Incl. Driver

Citizen or Disabled Motorcycle

Stowagel One
Way@

Qversize
Chargel

Driver Stowaget!
One Way@

Washington State Register, Issue 05-05

Motorcycle
Frequent User

Convenience
10 Rides

Motoreycle

Frequent User
Commuter

20 Rides2@

Seattle-Bainbridge Island
Seattle-Bremerton

Edmonds-Kingston
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10 Rides - 5 Round Trips
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Between Lopez, Shaw,

Orcas and Friday Harbor?

|
E |

B |
|

N/A N/A

International Travel

Anacortes to Sidney and
Sidney to all destinations . .

—
\O
n
(]
—
N
[\.]
o

2

N/A NA

Travelers with advanced res-

ervations ($15 fee) Ana-

cortes to Sidney and Sidney
to all destinations¢ N/A N/A

N/A N/A NA

Lopez, Shaw, Orcas and Fri-

day Harbor to Sidney

~
N
Ch
-
n
o

|
|

5

N/A NA

Travelers with advanced res-
ervations ($7 fee) from

Lopez, Shaw, Orcas and Fri-

day Harbor to Sidney? N/A N/A

N/A NA NA

Lopez, Shaw, Orcas and Fri-
day Harbor to Sidney (round

trip)?

26.75 16.70

1.00 NA

@ These fares rounded to the next multiple of $0.10. All other fares

rounded to the next multiple of $.25.
* These routes operate as a one-point toll collection system.

ISIZE - All vehicles up to 20" in length and under 7'6" shall pay the

Proposed

vehicle under 20’ toll. Vehicles up to 20' but over 7'6" in height
shall pay an overheight charge of 100% of the vehicle full fare.
Motorcycles with trailers, sidecars, or any vehicle licensed as a
motorcycle with three or more wheels will pay an oversize
motorcycle charge of 100% of the motorcycle full fare. Upon pre-
sentation by either the driver or passenger of a WSF Disability
Travel Permit, Regional Reduced Fare Permit, or other identifica-
tion which establishes disability, the height charge will be waived
for vehicles equipped with wheel chair lift or other mechanism
designed to accommodate the person with disability.

FREQUENT USER COUPONS - Shall be valid only for 90 days from

date of purchase after which time the ticket shall not be accepted
for passage. Unused coupons will not be eligible for refund. Syb-

sequent to the implementation of the Electronic Fare System

FS) in the fall of 2 is will eplaced by a 20 ride (10

ride in the San Juan Islands) card valid for 30 days from_the date

of purchase. From mail order deliveries, WSF may add addi-

tional days to allow for delivery time. Starting on May 1, 2006,

urchase of this product at a toll th will be 5% hi t ter-

minals where kiosks are available.

3INTER-ISLAND FARES - Tolls collected westbound only. Vehicles

traveling between islands may request a single transfer ticket
good for one transfer at an intermediate island. The transfer may
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only be obtained when purchasing the appropriate vehicle fare for
inter-island travel (westbound at Lopez, Shaw, or Orcas) and is
free of charge. Transfers shall be valid for 24 hours from time of
purchase.

4SENIOR CITIZEN, DISABLED DRIVER OR DISABLED ATTEN-
DANT DRIVER - Half fare discount applies to driver portion of
the vehicle-driver fare and only when the driver is eligible. Those
persons with disabilities who require attendant care while travel-
ing on the ferries, and are so certified by their physician, may
obtain an endorsement on their WSF Disability Travel Permit and
such endorsement shall allow the attendant, when driving, to
have the driver portion of the vehicle fare waived.

SROUND TRIP - Round trip tickets for international travel available
for trips beginning or ending on one of the islands served.

SRESERVATION FARES - These fares apply only to travelers that
have made advanced reservations and paid the $15 nonrefundable
reservation fee. The reservation fee shall be a $30 nonrefundable
fee when the peak season surcharge is in effect.

TRESERVATION FARES - These fares apply only to travelers that
have made advanced reservations and paid the $7 nonrefundable
reservation fee. The reservation fee shall be a $15 nonrefundable
fee when the peak season surcharge is in effect.

8CONVENIENCE CARD - Subsequent to the implementation of the
Electronic Fare System (EFS) in the fall of 2005, this 10-ride card
will be valid from (90 days in the San Juan Islands) the date of
purchase. For mail order deliveries, WSF may add additional
days to allow for delivery time. Starting May 1, 2006, purchase
of this product at a toll booth will be 5% higher at terminals

where kiosks are available.

RIDE SHARE VEHICLES - A commuter ride share vehicle which car~
ries five or more persons on a regular and expense-sharing basis
for the purpose of travel to and from work or school and which is
certified as such by a local organization approved by the Wash-
ington state ferry system, may purchase for a $20 fee, a permit
valid for one year valid only during the hours shown on the per-
mit. The $20.00 fee shall include the driver. Remaining passen-
gers shall pay the applicable passenger fare. Except that the min-
imum total paid for all passengers in the van shall not be less than

WAC 468-300-040 Oversize vehicle ferry tolls.
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four times the applicable passenger fare. Carpools of three or
more registered in WSF's preferential loading program must also
pay a $20.00 yearly permit fee.

STOWAGE - Stowage carry-on items including kayaks, canoes and
other items of comparable size which are typically stowed on the
vehicle deck of the vessel shall be charged at the motorcycle rate,
This rate includes the walk-on passenger carrying on the item to
be stowed.

PEAK SEASON SURCHARGE - A 25% surcharge shall be applied to
vehicles from the first Sunday in May to the second Sunday in
October except those using frequent user coupons. A 35% sur-
charge shall be applied on vehicle fares from Anacortes to Lopez,
Shaw, Orcas and Friday Harbor, except those using frequent user
coupons.

PENALTY CHARGES - Owner of vehicle without driver will be
assessed a $100.00 penalty charge.

PROMOTIONAL TOLLS - A promotional rate may be established at
the discretion of the WSF ((€EO)) Assistant Secretary, Executive
Director for a specified discount in order to enhance total revenue
and effective only at designated times on designated routes.

GROUP OR VOLUME SALES - In order to increase total revenues,
WSF may develop full fare or discounted customer packages or
bundle single fare types into multiple trip books or offer passes
for high volume or group users. In pricing these packages, WSF
will have discretion to set appropriate volume discounts based on
a case-by-case basis.

SPECIAL EVENTS - In order to increase total revenues, WSF may
develop, create or participate in special events that may include,
but not be limited to, contributing or packaging discounted fares
in exchange for the opportunity to participate in the income gen-
erated by the event.

BUNDLED SINGLE FARE BOOKS - WSF may bundle single fare
types into multiple trip books as a customer convenience. These
books shall be valid only until the first ((Suaday)) of May follow-
ing the date of purchase after which time the coupons shall not be
accepted for passage. Unused coupons are not refundable. Ana-
cortes to San Juan Islands senior/disabled fares will be bundled at
the applicable early week price.

AMENDATORY SECTION (Amending WSR 03-08-072, filed 4/1/03, effective 5/2/03)

EFFECTIVE 03:00 A.M. MAY (4)) 1, ((2083)) 2005

Oversize Vehicle Ferry Tolls!
Overall Unit Length - Including Driver

[—]
kel
[ 7]
[—]
S
[—]
=
(-

20 20
To To
Under Under
30 30 30
Under Over To 40 50 60' 70 Cost Per Ft.
76" 76" Under To Under To Under To under Toand include  Over 80
ROUTES High High 40 50 60' 70 80 @
Fauntleroy-Southworth ((H=29)) ((22:59)) ((36-00)) ((3+50))  ((45-00) ((32-59) ((60-09)) ((6-20))
Port Townsend/Keystone 12.50 24.50 33.00 41.23 49.80 57.75 66.00 090
Seattle-Bainbridge Island
Seattle/Bremerton ((34-25)) ((28-59)) ((38:60)) ((4%50)) ((5+60)) ((66-59)) ((#6-00)) ((4-60))

Edmonds-Kingston 15.75 31.50 42.00 52.50 63.00 73.50 84.00 110
*Fauntleroy-Vashon

*Southworth-Vashon (A850)  ((3675) ((49:00))  ((61:25)) ((3330))  ((8575)  ((98-69) ((3-30))

+Pt. Defiance-Tahlequah 20.25 40.50 54.00 61.50 81,00 94.50 108.00 140
(&#3) (F+323)) ((23-60) (FF5)  (3450))  ((462%)  ((46:69))

Mukilteo-Clinton 9.50 18.75 25.00 31.25 31.50 43.70 50.00 0.60
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Oversize Vehicle Ferry Tolls!
Overall Unit Length - Including Driver

20 20
To To
Under Under
30 30 30
Under Over To 40 50 60' 70 Cost Per Ft.

76" 76" Under ToUnder  To Under To under To and include  Over 80"
ROUTES High High 40 50 60' 70 80 @
* Anacortes to Lopez - ((36:00)) ((60-60)) ((86-00)) ((166-60)) ((126:80))  ((146-00)) ((360-60)) ((z-00))
Sunday-Tuesday? 33.00 66.00 88.00 110.00 132.00 154.00 176.00 2.20
* Anacortes to Shaw, Orcas - ((3529)) ((36:59)) ((94-60)) (H+50)) ((14400))  ((164:50) ((188-69)) ((2-40))
Sunday-Tuesday? 39.50 78.75 105.00 131.25 157.50 183.75 210.00 2.70
* Anacortes to Friday Harbor - ((3525)) ((36-59)) ((94-60)) (H+50)) ((343-00)) ((46450) ((188-69)) ((240))
Sunday-Tuesday 43.25 86.25 115.00 143.75 172.50 201.25 230.00 2.90
*Anacortes to Lopez - ((33-60) ((66:60)) ((88-80)) ((H6:00)) ({32:60)) ((354:00))  ((476:60)) (Z29))
Wednesday-Saturday? 36.50 7275 97.00 121.25 145.50 169.75 194.00 2.50
* Anacortes to Shaw, Orcas - ((39-60)) ((78-00)) ((164-60)) ((330:60)) ((156:00))  ((482:00)) ((208-00)) ((2-69))
Wednesday-Saturday? 43.50 87.00 116.00 145.00 174.00 203.00 232.00 2.90
* Anacortes to Friday Harbor - ((39-00)) ((78-60)) ((164-60)) ((330:809)) ((456:00))  ((482-00)) ((208-69)) ((2-:69))
Wednesday-Saturday 47.15 95.25 127.00 158.75 190.50 228.25 254.00 3.20
Between Lopez, Shaw, Orcas and ((+7-60)) ((3338) ((45-60)) ((56:25)) ((67-56)) ((F8F5) ((96-60))
Friday Harbor® 20.75 41.25 55.00 68.75 82.50 96.25 110.00 N/A
International Travel
Anacortes to Sidney to all destinations -
Recreational Vehicles and Buses 59.00 59.00 78.50 98.25 117.95 137.50 157.00 2.00
Anacortes to Sidney and Sidney to all ((53-00)) ((305-75)) ((34+00)) (37625)) (A350)) ((Z4675) ((282-60)) ((3-69))
destinations_- Commercial Vehicles 59.00 117.75 157.00 196.25 235.50 274.75 314.00 4.00
Travelers with advanced reservations
(315 fee)
Anacortes to Sidney and
Sidney to all destinations - Recreational
Vehicles and Buses 44.00 44.00 63.50 83.25 102.75 122.50 142.00 2.00
Travelers with advanced reservations
($15 fee)
Anacortes to Sidney and
Sidney to all destinations® - Commer- ((38-00)) ((9835)) ((+26:09)) ((361-25)) ((396:50)) ((23+19) ((267-69)) ((3-60))
cial Vehicles 44.00 102.75 142.00 181.25 220.50 259.75 299.00 4.00
Lopez, Shaw, Orcas and Friday Harbor
to Sidney - Recreational Vehicles and
Buses 17.75 17.75 23.50 29.5 5.25 41.25 47.00 0.75
- Commercial Vehicles ] 17.73 3525 47.00 58.75 70.50 82.25 94.00 1.20
Travelers with advanced reservations '
($7 fee) from
Lopez, Shaw, Orcas and Friday Harbor
to Sidney® - Recreational Vehicles and ((859)) ((2373) ((34-00)) ((44:25)) ((54-59)) ((64:75)) ((35-09)) (3H9))
Buses 10.75 1075 16.50 22.50 28.25 34.25 40.00 0.60
- Commercial Vehicles 10.75 28.25 40.00 51.75 63.50 75.25 87.00 0.60
Lopez, Shaw, Orcas and Friday Harbor
to Sidney (round trip)® - Recreational ~ ((68:50))  ((436:38)) (382:00)) (A2750)) ((273-09)) ((318:50))  ((364:00) (479)
Vehicles and Buses 16.75 16.75 102.00 127.75 153.00 178.75 204.00 275
- Commercial Vehicles 16.75 153.00 204.00 255.00 306.00 357.00 408.00 5.20
Proposed [72]



Washington State Register, Issue 05-05 WSR 05-05-058

(FFFECTIVE-03180-A-M-MAY-2,-3004

. .
' 5 g"e('f*". El Eh’fle : ey e“;’.
20 20
To Fo
Unader Uades
Unader Over To 49 56 66 Fo-and-  CostPerFt-
ROUTES High High 48 56 66° 30 86 @
Fauntleroy-Seuthwerth
Port Townsend/keystone HI5 325 3160 38375 46-50 5425 6200 0-80
Seattle-BainbridgeIsland-
Seattle/Bremerton
EdmeondsKingston 1500 30-00 40-00 50-00 60-00 70-00 £0-00 100
*Fauntleroy-Vashon
*Southwerth-Vashon-
*Anscortes-to-Lopez—
Sunday-Tuesday3 3125 6225 $3-00 10375 12450 14525 16600 218
Sunday-TFuesday2 3750 75-60 160-00 125-60 150-00 475-00 200-00 250
*Anscortes-to-Friday Harbor—
Sunday-Tuesday 39-60 78-00 164-60 130-00 156:00 182-00 208-00 260
*Anacortesto-Lopez—
Wednesday-Saturday? 3450 69-00 9260 H5-00 13800 161-00 184-00 230
*Anacortes-to-Shaw--Oreas—
*Anncortes-to-Friday-Harbor—
' Wednesday Saturday 4325 8625 +H5-00 14375 +12-50 20425 23000 296
Between-Lopez-Shaw;-Orcas-and-

44-00 55-00 66-00 7766 88-60 10

transfer is valid for a 24-hour period and is priced as follows:
il

((Mey-4:2003—May-1,-2004:-520.00)) -
2007, $37.50 base season, $((27-58)) 50.00 peak season((;: May-2;
004—APpril-30,2005-328- base-season;-H>38- pealseason)).

3INTER-ISLAND - Tolls collected westbound only. Vehicles traveling

1OVERSIZE VEHICLES - Includes all vehicles 20 feet in length and

longer regardless of type: Commercial trucks, recreational vehi-
cles, vehicles under 20' pulling trailers, etc. Length shall include
vehicle and load to its furthest extension. Overheight charge is
included in oversize vehicle toll. Vehicles 11 feet in width or
wider pay double the fare applicable to their length. Private and
commercial passenger buses or other passenger vehicles pay the
applicable oversize vehicle tolls. Public transit buses and drivers
shall travel free upon display of an annual permit which may be
purchased for $10.

2TRANSFERS - Tolls collected westbound only. Oversize vehicles

traveling westbound from Anacortes may purchase a single inter-
‘mediate transfer when first purchasing the appropriate fare. The

(73]

between islands may request a single transfer ticket good for one
transfer at an intermediate island. The transfer may only be
obtained when purchasing the appropriate vehicle fare for inter-
island travel (westbound at Lopez, Shaw, or Orcas) and is free of
charge. Transfers shall be valid for 24 hours from time of pur-
chase.

4ROUND TRIP - Round trip tickets for international travel available

for trips beginning or ending on one of the islands served.

SRESERVATION FARES - These fares apply only to travelers that

have made advanced reservations and paid the $15 noarefundable

Proposed
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reservation fee. The reservation fee shal! be a $30 nonrefundable
fee when the peak season surcharge is in effect.

SRESERVATION FARES - These fares apply only to travelers that
have made advanced reservations and paid the $7 nonrefundable
reservation fee. The reservation fee shall be a $15 nonrefundable
fee when the peak season surcharge is in effect.

COMMERCIAL VEHICLE RESERVATION FEES - For commercial
vehicles traveling with reservations a participation fee ($200 for
summer schedule season, $100 for each of the other schedule sea-
sons) will be charged. Fees will be collected when reservations
are confirmed.

PEAK SEASON SURCHARGE - A peak season surcharge of 25%
shall apply to all oversize vehicles, except for Anacortes to
Lopez, Shaw, Orcas, and Friday Harbor.The senior citizen dis-
count shall apply to the driver of an oversize vehicle. A 35% sur-
charge will apply to oversized vehicles traveling from Anacortes
to Lopez, Shaw, Orcas and Friday Harbor.

SENIOR CITIZEN DISCOUNTS - Discounts of 50% for the driver of
the above vehicles shall apply. Senior citizen discount is deter-
mined by subtracting full-fare passenger rate and adding half-fare
passenger rate.

PENALTY CHARGES - Owner of vehicle without driver will be
assessed a $100.00 penalty charge.

DISCOUNT FROM REGULAR TOLL - Effective May ((4-2003;
through-May-4:-2004)) 1, 2005, through fall of 2005, oversize
vehicles making 12 or more, one-way crossings per week (Sun-
day through Saturday) will qualify for a 10% discount form the
regular ferry tolls. ((Fhis-di i5-hi i +
5-2004-)) With the implementation of EFS in fall 2005, WSF will
provide a commercial account program that will be prepaid and
offer access to volume discounts based on travel, revenue or other
criteria in accordance with WSF business rules.

GROUP OR VOLUME SALES - In order to increase total revenues,
* WSF may develop full fare or discounted customer packages or
bundle single fare types into multiple trip books or offer passes
for high volume or group users. In pricing these packages, WSF
will have discretion to set appropriate volume discounts based on

a case-by-case basis.

SPECIAL EVENTS - In order to increase total revenues, WSF may
develop, create or participate in special events that may include,
but not be limited to, contributing or packaging discounted fares
in exchange for the opportunity to participate in the income gen-
erated by the event.

EMERGENCY TRIPS DURING NONSERVICE HOURS - While at
locations where crew is on duty charge shall be equal to the cost
of fuel consumed to make emergency trip. Such trips shall only
be offered as a result of official requests from an emergency ser-
vices agency and only in the case of no reasonable alternative.

BULK NEWSPAPERS - Per 100 Ibs. $2.20

(Shipments exceeding 60,000 Ibs. in any month shall be assessed
$1.10 per 100 Ibs.)

Daily Newspapers, in bundles, and medical supplies, to be
received and delivered without receipt and subject to owner's
risk, will be transported between ferry terminals on regular
scheduled sailings.

EXPRESS SHIPMENTS - A flat handling charge of $25.00 per parcel
is charged.

(Shipments exceeding 100 Ibs. assessed $8.30 for each 25 lbs. or
fraction thereof.)

Express shipments will be handled on scheduled sailings when no
other means of shipment is available to shipper. Shipments must
be of a size and weight that can easily be handled by carrier's
employees.

Proposed
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Carrier reserves the right to refuse shipment of any item. Carrier
assumes no liability for loss or damage to any shipment. Mini-
mum rate for any shipment shall be the rate for 100 pounds.

San Juan inter-island express shipments will be handled at $5.00
per parcel.

MEDICAL SUPPLIES - A flat handling charge of $5.00 per shipment
is charged.

DISCLAIMER - Under no circumstances does Washington state fer-
ries warrant the availability of ferry service at a given date or
time; nor does it warrant the availability of space on board a ves-
sel on a given sailing.

AMENDATORY SECTION (Amending WSR 03-08-072,
filed 4/1/03, effective 5/2/03)

WAC 468-300-220 Calculation of charter rates for
vessels owned by the Washington state ferry system. Pur-
suant to chapter 323, Laws of 1997, vessels owned by the
Washington state ferry system may be made available for
charter subject to operational availability. Execution of a
charter agreement as set forth in the statute must precede a
commitment to charter. The following actual hourly vessel
operating costs have been calculated for establishing the rates
to be charged for vessel charters from July 1, ((2692)) 2004,
through June 30, ((2603)) 2005:

Deck Crew Deck Crew

Vessel Class On Overtime  On Straight Time
Jumbo Mark II  $ ((169%29)) $ ((895:69))
1,191.00 1,019.00
Jumbo ((:037:39)) ((868:24))
L151.00 991.00
Super ((999:22)) ((835:96))
1,102.00 949.00
Evergreen ((F15-62) ((640-56))
Issaquah ((8168-73)) ((675-6%)
871.00 743.00
Steel ((649-13)) ((5422%))
687.00 386.00
Rhododendron ((622-13)) (&15=29)
646.00 545.00
Hiyu ((439-40)) ((386-69))

. 455.00 398.00
Passenger Only 521.78 445.57
Passenger Only 595.00 516.34
Fast Ferry

The rate for an individual charter will be calculated by:

(1) Multiplying the actual operating cost set forth above
for the vessel that is chartered by the number of hours, or
fraction thereof, for which the vessel is chartered;

(2) Adding labor costs, mileage and per diem expenses to
determine the total actual costs if the particular charter
requires a crew callout; and

(3) Increasing the total actual costs calculated pursuant
to subsections (1) and (2) of this section by an appropriate

(
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profit margin based on market conditions, and rounding to
the nearest fifty dollars.

In the case of charters for the transport of hazardous
materials, the transporter is required to pay for all legs neces-
sary to complete the charter, even if the vessel is simulta-
neously engaged in an operational voyage on behalf of the
Washington state ferry system.

WSR 05-05-063
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed February 15, 2005, 12:15 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
16-055.

Title of Rule and Other Identifying Information: WAC
458-16-1000 Property belonging to federally recognized
Indian tribes—Definitions—Exemption—Declaration pro-
cess—Appeal rights.

Hearing Location(s): Capital Plaza Building, 4th Floor,
Executive Large Conference Room, 1025 Union Avenue
S.E., Olympia, WA, on March 31, 2005, at 10:00 a.m.

Date of Intended Adoption: April 7, 2005.

Submit Written Comments to: Kim Qually or Nathan
Schreiner, P.O. Box 47453, Olympia, WA 98504-7453, e-
mail KimQ@dor.wa.gov or NathanS @dor.wa.gov, fax (360)
586-5543, by March 31, 2005.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 725-7499.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule
describes the property tax exemption that may be claimed by
a federally recognized Indian tribe for property exclusively
used for essential government services in accordance with the
2004 changes to RCW 84.36.010 .(chapter 236, Laws of
2004). The rule explains when property is used for "essential
government services,” how the exemption may be obtained,
the Department of Revenue's role in granting or denying an
exemption declaration, and how a tribe or an assessor may
appeal an exemption determination by the Department of
Revenue.

An emergency rule with the same topic is currently in
effect. As compared to the emergency rule, the proposed rule
adds additional examples and additional explanation of when
property is "used” for essential government services.

Reasons Supporting Proposal: To provide guidance and
examples for Indian tribes, local government officials, and
Department of Revenue personnel to clarify the application
and administration of the new property tax exemption.

Statutory Authority for Adoption: RCW 84.36.865.

Statute Being Implemented: RCW 84.36.010.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Kim Qually and Nathan Schreiner, 1025 Union Avenue S.E.,
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Suite #544, Olympia, WA, (360) 570-6113 or (360) 570-
6136; Implementation and Enforcement: Peri Maxey, 1025
Union Avenue S.E., Suite #200, Olympia, WA, (360) 570-
5860.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not
impose any burden upon a small business.

A cost-benefit analysis is not required under RCW
34.05.328. This is not a significant legislative rule as defined
in RCW 34.05.328.

February 15, 2005
AlanR. Lynn

Rules Coordinator

NEW SECTION

WAC 458-16-1000 Property belonging to federally
recognized Indian tribes—Definitions—Exemption—
Declaration process—aA ppeal rights. (1) Introduction.
This section implements Substitute House Bill No. 1322
(SHB 1322) as passed by the 2004 legislature and published
in the 2004 regular session laws as chapter 236. SHB 1322
amends RCW 84.36.010 to exempt "all property belonging
exclusively to any federally recognized Indian tribe located
in the state, if that property is used exclusively for essential
government services.” This section explains the exemption,
how the exemption may be obtained, how essential govern-
ment services is defined, and how a tribe or an assessor may
appeal an exemption determination.

(2) Definitions. For purposes of this section, the follow-
ing definitions apply:

(a) "Assessor" means a county assessOr or any person
authorized to act on behalf of the assessor.

(b) "Board” or "BTA" means the state board of tax
appeals described in chapter 82.03 RCW and chapters 456-09
and 456-10 WAC.

(c) "Declaration” means the exemption declaration filed
by an Indian tribe with the department to claim the property
tax exemption authorized in RCW 84.36.010.

(d) "Department” means the department of revenue,
property tax division.

(e) "Essential government services” means services such
as tribal administration, public facilities, fire, police, public
health, education, sewer, water, environmental and land use,
transportation, and utility services. See subsections (4) and
(5) below that outline more complete and detailed examples
of "essential government services" for the purposes of this
section.

(f) "Federally recognized Indian tribe," "Indian tribe," or
"tribe” means any Indian nation, tribe, band, community, or
other entity that is recognized as an "Indian tribe" by the
United States Department of the Interior. The phrase "feder-
ally recognized Indian tribe” and the term "tribe” have the
same meaning as "Indian tribe." See WAC 458-20-192 for
more explicit information regarding these defined terms.

(g) "State" means the state of Washington.

(3) Exemption. To qualify for the exemption set forth in
SHB 1322, real and personal property located in the state
must:
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(a) Belong exclusively to a federally recognized Indian
tribe; and

(b) Be used exclusively for essential government ser-
vices.

Property owned by the United States government and
held in trust for a federally recognized Indian tribe is exempt
from property tax.

(i) When do the amendments to RCW 84.36.010 take
effect? The effective date of the amendments is June 10,
2004. After that date an Indian tribe may file an exemption
declaration for the property granted exemption under RCW
84.36.010 as amended by chapter 236. Such a declaration
must be filed with the department. This exemption is first
applicable to taxes due in 2005.

(ii) How a tribe may claim this exemption - exemption
declaration required.

(A) Declaration form - how it may be obtained. An
Indian tribe claiming the property tax exemption described in
this section must submit an exemption declaration and sup-
porting documentation regarding the ownership and use of
the property to the department. The declaration must be on a
form prescribed by the department and signed by an autho-
rized agent of the tribe. This information will be used to
determine whether the property qualifies for exemption. An
exemption declaration may be obtained from the department
or downloaded from the state's internet site under the agency
index for revenue at http://dor.wa.gov/.

(B) Exemption declaration. Declarations must be filed
with the department to exempt property for taxes due the fol-
lowing year. A tribe may submit one exemption declaration
for all real and personal property that it owns exclusively if
the property is used exclusively for an essential government
service. If real property is owned in part and/or used in part
by another individual or entity, a separate exemption declara-
tion must be submitted for each parcel.

(C) Other documentation a tribe may be required to
submit with exemption declaration to determine eligibil-
ity. In addition to the exemption declaration, a tribe may be
asked to submit the following information regarding the real
or personal property for which exemption is sought to deter-
mine the amount of and eligibility for the exemption:

(D) An accurate description of the real and personal prop-
erty including the county tax parcel number(s), and a copy of
the current deed(s);

(I) An accurate map identifying by dimension the use of
all real property that shows buildings, building sites, parking
areas, landscaping, vacant areas, and floor plans of the build-
ings. This map or floor plan will be used to determine
whether the property is entitled to a total or partial exemption
based upon the use of the area;

(TIT) If the property is rented or loaned to another party, a
copy of the rental agreement or other document explaining
the terms of the lease or loan. This documentation must
describe:

» What property is rented or loaned;

* The name of the party to whom the property is rented or
loaned; and

» How the property is being used.

(D) Department’s review of exemption declaration
and notice of exemption determination. Upon receipt of
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the exemption declaration the department will review the
declaration and all supporting documentation. The depart-
ment may physically inspect the property in order to verify
exempt use. Additional information may be requested about
the ownership and use of the property, if the department
needs this information to determine whether the property
qualifies for exemption. An exemption declaration is not
considered complete until the department receives all
required information. The department shall then determine
the taxable status of the property. The burden is upon the
tribe to demonstrate exempt use and ownership. The depart-
ment may deny the exemption declaration, in whole or in
part, if it believes the property does not qualify for exemp-
tion. If the exemption declaration is denied for any portion of
the property, the department must clearly state the reason(s)
for denial in the written determination. A denial may be
appealed, as explained in subsection (12) of this rule.

(E) When will the property be exempt from payment
of taxes? If an exemption declaration is approved, the prop-
erty is exempt from property taxes due the year immediately
following the year in which the declaration is submitted and
for all subsequent years unless the property is sold or trans-
ferred or the tribe ceases to use the property exclusively for
essential government services (see subsection (10) of this
rule).

(4) Essential government services as defined in RCW
84.36.010. For the purposes of this section, "essential gov-
ernment services" mean services such as tribal administra-
tion, public facilities, fire, police, public health, education,
sewer, water, environmental and land use, transportation, and
utility services. Property used for essential government ser-
vices includes property:

(a) Providing access to water or land as reasonably nec-
essary to the exercise of treaty rights by a tribe or tribal mem-
bers;

(b) Used for the protection and stewardship of forest
land, shoreline, watershed, or other environmentally sensitive
areas;

(c) Used for the preservation of historically or culturally
significant sites; and

(d) Used by a utility company providing services to resi-
dents of Indian country, as defined in WAC 458-20-192. The
property of a utility company that provides services to an area
extending outside of Indian country does not qualify for
exemption.

In order for property to be used for essential governmen-
tal services there must be significant governmental action
with respect to the property. Property does not qualify for the
exemption under this rule because it has cultural or historical
significance, for example. Property qualifies as the result of
ongoing governmental action with respect to the property,
such as being designated as a cultural site and used for public
purposes related to such designation.

(5) Examples regarding essential government ser-
vices. The following examples identify a number of facts and
then state a conclusion. These examples should be used only
as a general guide and are not to be used to determine eligi-
bility for exemption. All examples assume exclusive owner-
ship of property located in the state by a federally recognized
tribe.
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(a) A tribe uses property for a courthouse, police station,
fire station, hospital, library, and public schoolhouse. Each
of these uses is a use for essential government services.

(b) A tribe acquires off-reservation land along the head-
waters of a stream flowing into the reservation. The land is
maintained as a conservation zone, limiting pollution and
protecting water quality. The property is used for essential
govermment services.

(c) A tribe operates a fish hatchery as part of its fisheries
program. The property is used for essential government ser-
vices.

(d) A tribe operates a fish cannery and processing center.
The property is used for a commercial activity and is not used
for essential government services.

(e) A tribe maintains and operates a parking lot or garage
that is adjacent to its tribal administration building and court-
house. The parking lot or garage is integrally related to the
essential government services provided in close proximity to
its location. The property is used for essential government
services. However, if the parking lot or garage is also used
for ineligible purposes, it is taxable.

(f) A tribe operates a sawmill and log yard used to pro-
cess and store timber or logs removed from its forest lands.
Both the sawmill and log yard are commercial activities. The
property is not used for essential government services.

(g) A tribe purchases land for the purpose of preserving
historically significant sites. The tribe establishes a covenant
prohibiting development, adopts a resolution designating the
land as a historically significant site, and budgets money for
historical research and field trips by local schools. The prop-
erty is used for essential government services.

(h) A tribe's members are unable to reach a stretch of
river in order to exercise fishing rights without crossing pri-
vate property. The tribe purchases a parcel in order to allow
access and establishes a footpath to the river. The property is
used for essential government services.

(6) Property jointly owned by an Indian tribe and
another individual or entity used exclusively for essential
government services - eligibility for exemption. The per-
centage of the property owned exclusively by a tribe and used
exclusively for essential government services is eligible for
exemption.

(7) Property used for qualifying and nonqualifying
purposes - mixed use of property - eligibility for exemp-
tion. If property belongs exclusively to an Indian tribe and is
used for qualifying and nonqualifying purposes and if the two
uses are physically separate on the real property, the depart-
ment shall administratively segregate the portion of the prop-
erty that is used exclusively for essential government services
and exempt that portion of the property from property tax.
The portion of the property that is used for nonqualifying
uses is subject to taxation.

(a) An administrative segregation occurs when the
department separates the exempt value from the taxable
value. The assessor may create a new tax parcel number that
exists solely for property tax purposes.

(b) Example: A tribal administrative office may be
located in the same building as a convenience store run as a
commercial enterprise. The portion of the building used for
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tribal administration offices is exempt and the portion of the
building used as a convenience store is taxable.

(c) If the property is used at times for exempt or qualify-
ing services and at other times for nonexempt purposes, the
"exclusively used” standard is not met and the property is tax-
able.

(8) Property owned by an Indian tribe that is leased -
eligibility for exemption. If property belonging exclusively
to an Indian tribe is leased to an individual, a for-profit or
nonprofit entity, a tribal member, or another governmental
entity, the tenant's or lessee's activities will determine
whether the property qualifies for exemption.

(9) Property used for commercial or enterprise activ-
ities - ineligible for exemption. Property used for commer-
cial or enterprise activities does not qualify for exemption.
For purposes of this section, a "commercial or enterprise
activity” means an activity financed and operated in a manner
similar to a private business enterprise. The burden is upon
the tribe to prove that the property is not used for commercial
or enterprise activities. The collection of a fee, such as a fee
for the use of the picnic area in a park, does not make an
activity a commercial or enterprise activity. Property used
for acommercial or enterprise activity will not qualify for the
exemption when funds received from the activity are used to
provide essential government services. For example, if a
tribe owns exclusively property on which it operates a gas
station and the profits from the gas station are used to pay for
essential government services, the property does not qualify
for the exemption.

(10) Sale, transfer, or cessation of use of exempt prop-
erty. If a tribe sells or transfers property or ceases to use real
property for an essential government service as required
under RCW 84.36.010, the exemption will be canceled as of
the date the property was sold or transferred or the exempt
use of the property ceased. Real property that no longer
retains its exempt status will be assessed a pro rata portion of
the taxes allocable to the property for the remaining portion
of the tax year after the date the property lost its exempt sta-
tus. If only a portion of the property has lost its exempt sta-
tus, only that portion of the property is subject to tax. See
RCW 84.40.350 through 84.40.390 for a more complete
explanation of what occurs when the status of real property
changes from exempt to taxable.

(a) Duty to notify department. A tribe must notify the
department of any change in the ownership or use of the
property that might affect its exempt status within a reason-
able amount of time. If any portion of the exempt property is
loaned or rented, the tribe is required to report this change to
the department because the loan or rental may affect the tax-
able status of the property. Any other person who knows or
has information regarding a change in ownership or use of
exempt property may notify the department of any such
change. Upon receipt of change notice, the department will
determine whether the property retains its exempt status.

(b) Notice to tribe. The department must notify the
tribal owner of the exempt property if the exemption is being
removed, in whole or in part. The tribe may appeal the
removal of the exemption to the BTA. At the same time, the
tribe may provide additional information to the department
for reconsideration of the determination.
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(11) Can the exemption be claimed for prior years -
refunds? A tribe may submit an exemption declaration for
previous years, up to a maximum of three years from the date
taxes were paid on the property, if the taxpayer provides the
department with acceptable proof that the property qualified
for exemption during the pertinent assessment years. If the
exemption is granted, the tribe must submit a refund claim to
the county treasurer. RCW 84.69.020(2) and 84.69.030.
However, no exemption can be claimed for any time period
prior to 2004, the first assessment year affected by RCW
84.36.010 as amended by chapter 236.

(12) Administrative appeal rights - board of tax
appeals. The tribe or assessor may appeal an exemption
determination made by the department to the BTA under
RCW 82.03.130 (1)(c). A notice of appeal can be obtained
from the department or the BTA, or downloaded from the
BTA internet site, http://bta.state.wa.us/.

WSR 05-05-064
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 15, 2005, 11:24 am.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
01-167.

Title of Rule and Other Identifying Information: Medi-
cal aid rules—Conversion factors and maximum daily fees:
WAC 296-20-135, 296-23-220, and 296-23-230.

Hearing Location(s): Department of Labor and Indus-
tries, 7273 Linderson Way S.W., Tumwater, WA 98501, on
March 22, 2005, at 1:00 p.m.

Date of Intended Adoption: April 19, 2005.

Submit Written Comments to: Tom Davis, P.O. Box
44322, Olympia, WA 98504-4322, e-mail dato235 @LNIL.wa.
gov, fax (360) 902-4249, by March 29, 2005.

Assistance for Persons with Disabilities: Contact Tom
Davis by March 17, 2005, TTY (360) 902-5797 or fax (360)
902-4249.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the rule is to update the department's payment rates for health
care services by (1) changing the conversion factor used to
calculate payment levels for services payable through the
resource based relative value scale (RBRVS) fee schedule;
(2) changing the conversion factor used to calculate payment
for anesthesia services; and (3) increasing the maximum
daily payment for physical and occupational therapy.

WAC 296-20-135(2), increase the RBRVS conversion
factor from $50.63 to $52.23.

WAC 296-20-135(3), increase the anesthesia conversion
factor from $2.81 to $2.90.

WAC 296-23-220 and 296-23-230, increase the maxi-
mum daily rate for physical and occupational therapy ser-
vices from $104.12 to $107.45.

Statutory Authority for Adoption: RCW 51.04.020(1)
and 51.04.030.
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Statute Being Implemented: RCW 51.36.080.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: (1) Increasing the conversion factors used to cal-
culate maximum payment for services paid with the resource
based relative value scale (RBRVS) fee schedule; (2) increas-
ing the conversion factor used to calculate maximum pay-
ment for anesthesia services; and (3) increasing the maxi-
mum daily payment for physical and occupational therapy
services. The conversion factor updates are made in accor-
dance with WAC 296-20-132 Determination of conversion
factor adjustments. The anticipated effect of this rule change
is to allow injured workers continued access to health care
services.

Name of Proponent: Department of Labor and Indus-
tries.

Name of Agency Personnel Responsible for Drafting:
Tom Davis, Tumwater, Washington, (360) 902-6687; Imple-
mentation and Enforcement: Robert Malooly, Assistant
Director, Tumwater, Washington, (360) 902-4209.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule adoption is
exempt under RCW 34.05.328 (5)(b)(vi) and 19.85.025(3).

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply because the con-
tent of this rule is explicitly dictated by statute and fits within
the exceptions listed in RCW 34.05.328 (5)(b)(vi).

February 15, 2005
Paul Trause

Director

AMENDATORY SECTION (Amending WSR 04-05-100,
filed 4/20/04, effective 7/1/04)

WAC 296-20-135 Conversion factors. (1) Conversion
factors are used to calculate payment levels for services reim-
bursed under the Washington resource based relative value
scale (RBRVS), and for anesthesia services payable with
base and time units.

(2) Washington RBRVS services have a conversion
factor of (($56:63)) $52.23. The fee schedules list the reim-
bursement levels for these services. ,

(3) Anesthesia services that are paid with base and time
units have a conversion factor of (($2-8%)) $2.90 per minute,
which is equivalent to (($42-15)) $43.50 per 15 minutes. The
base units and payment policies can be found in the fee
schedules.

AMENDATORY SECTION (Amending WSR 04-09-100,
filed 4/20/04, effective 7/1/04) '

WAC 296-23-220 Physical therapy rules. Practitio-
ners should refer to WAC 296-20-010 through 296-20-125
for general information and rules pertaining to the care of
workers.

Refer to WAC 296-20-132 and 296-20-135 regarding
the use of conversion factors.
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All supplies and materials must be billed using HCPCS
Level II codes. Refer to chapter 296-21 WAC for additional
information. HCPCS codes are listed in the fee schedules.

Refer to chapter 296-20 WAC (WAC 296-20-125) and
to the department's billing instructions for additional infor-
mation.

Physical therapy treatment will be reimbursed only when
ordered by the worker's attending doctor and rendered by a
licensed physical therapist or a physical therapist assistant
serving under the direction of a licensed physical therapist.
Doctors rendering physical therapy should refer to WAC
296-21-290.

The department or self-insurer will review the quality
and medical necessity of physical therapy services provided
to workers. Practitioners should refer to WAC 296-20-01002
for the department's rules regarding medical necessity and to
WAC 296-20-024 for the department’s rules regarding utili-
zation review and quality assurance.

The department or self-insurer will pay for a maximum
of one physical therapy visit per day. When multiple treat-
ments (different billing codes) are performed on one day, the
department or self-insurer will pay either the sum of the indi-
vidual fee maximums, the provider's usual and customary
charge, or (($364-12)) $107.45 whichever is less. These lim-
its will not apply to physical therapy that is rendered as part
of a physical capacities evaluation, work hardening program,
or pain management program, provided a qualified represen-
tative of the department or self-insurer has authorized the ser-
vice.

The department will publish specific billing instructions,
utilization review guidelines, and reporting requirements for
physical therapists who render care to workers.

Use of diapulse or similar machines on workers is not
authorized. See WAC 296-20-03002 for further information.

A physical therapy progress report must be submitted to
the attending doctor and the department or the self-insurer
following twelve treatment visits or one month, whichever
occurs first. Physical therapy treatment beyond initial twelve
treatments will be authorized only upon substantiation of
improvement in the worker's condition. An outline of the pro-
posed treatment program, the expected restoration goals, and
the expected length of treatment will be required.

Physical therapy services rendered in the home and/or
places other than the practitioner’s usual and customary
office, clinic, or business facilities will be allowed only upon
prior authorization by the department or self-insurer.

No inpatient physical therapy treatment,will be allowed
when such treatment constitutes the only or major treatment
received by the worker. See WAC 296-20-030 for further
information.

The department may discount maximum fees for treat-
ment performed on a group basis in cases where the treatment
provided consists of a nonindividualized course of therapy
(e.g., pool therapy; group aerobics; and back classes).

Biofeedback treatment may be rendered on doctor's
orders only. The extent of biofeedback treatment is limited to
those procedures allowed within the scope of practice of a
licensed physical therapist. See chapter 296-21 WAC for
rules pertaining to conditions authorized and report require-
ments.
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Billing codes and reimbursement levels are listed in the
fee schedules.

AMENDATORY SECTION (Amending WSR 04-09-100,
filed 4/20/04, effective 7/1/04)

WAC 296-23-230 Occupational therapy rules. Practi-
tioners should refer to WAC 296-20-010 through 296-20-125
for general information and rules pertaining to the care of
workers.

Refer to WAC 296-20-132 and 296-20-135 for informa-
tion regarding the conversion factors.

All supplies and materials must be billed using HCPCS
Level II codes, refer to the department's billing instructions
for additional information.

Occupational therapy treatment will be reimbursed only
when ordered by the worker's attending doctor and rendered
by a licensed occupational therapist or an occupational thera-
pist assistant serving under the direction of a licensed occu-
pational therapist. Vocational counselors assigned to injured
workers by the department or self-insurer may request an
occupational therapy evaluation. However, occupational
therapy treatment must be ordered by the worker's attending
doctor.

An occupational therapy progress report must be submit-
ted to the attending doctor and the department or self-insurer
following twelve treatment visits or one month, whichever
occurs first. Occupational therapy treatment beyond the ini-
tial twelve treatments will be authorized only upon substanti-
ation of improvement in the worker's condition. An outline of
the proposed treatment program, the expected restoration
goals, and the expected length of treatment will be required.

The department or self-insurer will review the quality
and medical necessity of occupational therapy services. Prac-
titioners should refer to WAC 296-20-01002 for the depart-
ment's definition of medically necessary and to WAC 296-
20-024 for the department's rules regarding utilization review
and quality assurance.

The department will pay for a maximum of one occupa-
tional therapy visit per day. When multiple treatments (differ-
ent billing codes) are performed on one day, the department
or self-insurer will pay either the sum of the individual fee
maximums, the provider's usual and customary charge, or
(($164-12)) $107.45 whichever is less. These limits will not
apply to occupational therapy which is rendered as part of a
physical capacities evaluation, work hardening program, or
pain management program, provided a qualified representa-
tive of the department or self-insurer has authorized the ser-
vice.

The department will publish specific billing instructions,
utilization review guidelines, and reporting requirements for
occupational therapists who render care to workers.

Occupational therapy services rendered in the worker's
home and/or places other than the practitioner's usual and
customary office, clinic, or business facility will be allowed
only upon prior authorization by the department or self-
insurer.

No inpatient occupational therapy treatment will be
allowed when such treatment constitutes the only or major
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treatment received by the worker. See WAC 296-20-030 for
further information.

The department may discount maximum fees for treat-
ment performed on a group basis in cases where the treatment
provided consists of a nonindividualized course of therapy
(e.g., pool therapy; group aerobics; and back classes).

Billing codes, reimbursement levels, and supporting pol-
icies for occupational therapy services are listed in the fee
schedules.

WSR 05-05-065
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed February 15, 2005, 11:26 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
01-168.

Title of Rule and Other Identifying Information: Medi-
cal aid rules—General information, WAC 296-20-010.

Hearing Location(s): Department of Labor and Indus-
tries; 7273 Linderson Way S.W., Tumwater, WA 98501, on
March 22, 2005, at 1:00 p.m.

Date of Intended Adoption: April 19, 2005.

Submit Written Comments to: Tom Davis, P.O. Box
44322, Olympia, WA 98504-4322, e-mail dato235@LNI.wa.
gov, fax (360) 902-4249, by March 29, 2005.

Assistance for Persons with Disabilities: Contact Tom
Davis by March 17, 2005, TTY (360) 902-5797 or fax (360)
902-4249.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
the rule change is to:

(1) Eliminate the reference to a "grace period” for
deleted healthcare common procedure codes (HCPCS) and
current procedu:a] terminology (CPT™) codes. The effect of
this change is that providers will have to begin using new
codes that replace the deleted codes when they become effec-
tive.

(2) Redefine the state fund and self-insurer clalm num-
bering system. The effect of this change is to correctly define
the claim numbers as they are currently being used.

Statutory Authority for Adopt10n RCW 54.04.020
[51.04.020].

Statute Being Implemented RCW 51.04.030.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent Department of Labor and Indus-
tries, governmental.

Name of Agency Personnel Responsible for Drafting:
Tom Davis, Tumwater, Washington, (360) 902-6687; Imple-
mentation and Enforcement: Robert Malooly, Assistant
Director, Tumwater, Washington, (360) 902-4209.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule adoption is
exempt under RCW 34.05.328 (5)(b)(v) and 19.85.025(3).
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A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply because the con-
tent of this rule is explicitly dictated by statute and fits within
the exceptions listed in RCW 34.05.328 (5)(b)(v).

February 15, 2005
Paul Trause
Director

AMENDATORY SECTION (Amending WSR 03-21-069,
filed 10/14/03, effective 12/1/03)

WAC 296-20-010 General information. (1) The fol-
lowing rules are promulgated pursuant to RCW 51.04.020
and 51.04.030. The department or self-insurer may purchase
necessary physician and other provider services according to
the fee schedules. The fee schedules shall be established in
consultation with interested persons and updated at times
determined by the department in consultation with those
interested persons. Prior to the establishment or amendment
of the fee schedules, the department will give at least thirty
calendar days notice by mail to interested persons who have
made timely request for advance notice of the establishment
or amendment of the fee schedules. To request advance
notice of the establishment or amendment of the fee sched-
ules, interested persons must contact the department at the
following address:

Department of Labor and Industries

Health Services Analysis

Interested Person's Mailing List for the Fee Schedules
P.O. Box 44322

Olympia, WA 98504-4322

The department or self-insurer will require the current
version of the federal Health Care Common Procedure Cod-
ing System (HCPCS) Level I (or CPT) and II codes on Janu-
ary 1, of each new year. CPT refers to the American Medical
Association's Physicians' Current Procedural Termmology
codes.

pofiey)

The adoption of these codes on an annual basis is
designed to reduce the administrative burden on providers
and lead to more accurate reporting of services. However, the-
inclusion of a service, product or supply within these new
codes does not necessarily imply coverage, reimbursement or
endorsement, by the department or self-insurer. The depart-
ment will make coverage and reimbursement decmons for
these new codes on an individual basis. ‘

If there are any services, procedures or narratlve text -
contained in the new HCPCS Level I and II codes that con-
flict with the medical aid rules or fee schedules, the depart-
ment's rules and policies take precedence.

Copies of the HCPCS Level I and II codes are available
for public inspection. These documents are available in each
of the department's service locations.

Copies of the HCPCS Level II codes may be purchased
from:
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The Superintendent of Documents

United States Government Printing Office
Washington, DC 20402

(202) 783-3238

Copies of the Level I (or CPT) codes may be purchased
from:

The American Medical Association
Chicago, Illinois 60601
(800) 621-8335

In addition to the sources listed above, both the Level 1
and II codes may be purchased from a variety of private
sources.

- (2) The fee schedules are intended to cover all services
for accepted industrial insurance claims. All fees listed are
the maximum fees allowable. Practitioners shall bill their
usual and customary fee for services. If a usual and custom-
ary fee for any particular service is lower to the general
public than listed in the fee schedules, the practitioner
shall bill the department or self-insurer at the lower rate.
The department or self-insurer will pay the lesser of the billed
charge or the fee schedules’ maximum allowable.

(3) The rules contained in the introductory section per-
tain to all practitioners regardless of specialty area or limita-
tion of practice. Additional rules pertaining to specialty areas
will be found in the appropriate section of the medical aid
rules.

(4) The methodology for making conversion factor cost
of living adjustments is listed in WAC 296-20-132. The con-
version factors are listed in WAC 296-20-135.

(5) No fee is payable for missed appointments unless the
appointment is for an examination arranged by the depart-
ment or self-insurer.

(6) When a claim has been accepted by the department or
self-insurer, no provider or his/her representative may bill the
worker for the difference between the allowable fee and the
usual and customary charge. Nor can the worker be charged a
fee, either for interest or completion of forms, related to ser-
vices rendered for the industrial injury or condition. Refer to
chapter 51.04 RCW.

(7) Practitioners must maintain documentation in claim-
ant medical or health care service records adequate to verify
the level, type, and extent of services provided to claimants.
A health care practitioner's bill for services, appointment
book, accounting records, or other similar methodology do
not qualify as appropriate documentation for services ren-
dered. Refer to chapter 296-20 WAC and department policy
for reporting requirements.

(8) Except as provided in WAC 296-20-055 (Limitation ;
of treatment and temporary treatment of unrelated conditions .

when retarding recovery), practitioners shall bill, and the
department or self-insurer shall pay, only for proper and nec-
essary medical care required for.the diagnosis and curative or
rehabilitative treatment of the accepted condition.

(9) When a worker is being treated concurrently for an
unrelated condition the fee allowable for the service(s) ren-
dered must be shared proportionally between the payors.

(10) Correspondence: Correspondence pertaining to
state fund and department of energy claims should be sent to:
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Department of Labor and Industries, Claims Administration,
P.O. Box 44291, Olympia, Washington 98504-4291.

Accident reports should be sent to: Department of Labor
and Industries, P.O. Box 44299, Olympia, Washington
98504-4299.

Send provider bills by type (UB-92) to: Department of
Labor and Industries, P.O. Box 44266, Olympia, Washington
98504-4266.

Adjustments, Home Nursing, Retraining, Job Modifica-
tion, and Miscellaneous to: Department of Labor and Indus-
tries, P.O. Box 44267, Olympia, Washington 98504-4267.

Pharmacy to: Department of Labor and Industries, P.O.
Box 44268, Olympia, Washington 98504-4268.

HCFA-1500 to: Department of Labor and Industries,
P.O. Box 44269, Olympia, Washington 98504-4269.

State fund claims have six digit numbers or a letter and
five digits preceded by a letter other than "S," "T,"” or "W."

All correspondence and billings pertaining to crime vic-
tims claims should be sent to Crime Victims Division,
Department of Labor and Industries, P.O. Box 44520, Olym-
pia, Washington 98504-4520.

Crime victim claims have six digit numbers preceded by
a "V" or five digit numbers preceded by "VA," "VB," "VC,"
"VH," "VJ," or "VK."

All correspondence and billings pertaining to self-
insured claims should be sent directly to the employer or the
service representative as the case may be.

Self-insured claims are six digit numbers or a letter and
five digits preceded by an "S,” "T," or "W."

Communications to the department or self-insurer must
show the patient's full name and claim number. If the claim
number is unavailable, providers should contact the depart-
ment or self-insurer for the number, indicating the patient's
name, Social Security number, the date and the nature of the
injury, and the employer's name. A communication should
refer to one claim only. Correspondence must be legible and
reproducible, as department records are microfilmed. Corre-
spondence regarding specific claim matters should be sent
directly to the department in Olympia or self-insurer in order
to avoid rehandling by the service location.

(11) The department's various local service locations
should be utilized by providers to obtain information, sup-
plies, or assistance in dealing with matters pertaining to
industrial injuries.

WSR 05-05-070
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF -
LABOR AND INDUSTRIES
(By the Code Reviser's Office)
[Flled February 15, 2005, 12 10 p- m]

WAC 296- 307 688, 296-307- 68805 296 307- 68810 296-

307-690, 296-307-69005, 296-307-69010, 296-307-69015,.
296-307-692, 296-307-69205, 296-307-69210, 296-307-694,
296-307-69405, 296-307-69410, 296-307-69415, 296-307-
69420, 296-307-69425, 296-307-69430, 296-307-69435,
296-307-69440, 296-307-696, 296-307-69605, 296-307-
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69610, 296-307-69615, 296-307-69620, 296-307-69625,
296-307-69630, 296-307-698, 296-307-69805, 296-307-
69810, 296-307-69815, 296-307-69820, 296-307-69825,
296-307-69830, 296-307-700, 296-307-70005 and 296-307-
702, proposed by the Department of Labor and Industries in
WSR 04-15-107 appearing in issue 04-16 of the State Regis-
ter, which was distributed on August 18, 2004, is withdrawn
by the code reviser's office under RCW 34.05.335(3), since
the proposal was not adopted within the one hundred eighty
day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 05-05-071
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF CORRECTIONS
(By the Code Reviser's Office)
[Filed February 15, 2005, 12:10 p.m.]

WAC 137-59-010, 137-59-020, 137-59-030, 137-59-040,
137-59-050, 137-59-060, 137-59-070 and 137-59-080, pro-
posed by the Department of Corrections in WSR 04- 16-103
appearing in issue 04-16 of the State Register, which was
distributed on August 18, 2004, is withdrawn by the code
reviser's office under RCW 34.05.335(3), since the proposal
was not adopted within the one hundred eighty day period
allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 05-05-073
PROPOSED RULES
HIGHER EDUCATION
COORDINATING BOARD
{Filed February 15, 2005, 12:57 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
01-145. . SR

Title of Rule and Other Identifying Information: Higher
Education Coordinating Board minimum requirements for
freshman admission. : .

Hearing Location(s): At WSU Riverpoint Campus, 535

East Trent Avenue, Phase One Building, Auditorium (SCLS -

122), Spokane; WA 99202, on April 7, 2005, at 4 p.m.; at
Highline Community College, 2400 South 240th Street,
Library Board Room, Des Moines, WA 98000, on April 12,
2005, at 3 p.m.; at Central Washington University, 400 East
University Way, Student Union Building, Yakama Room,
Ellensburg, WA 98926, on April 19, 2005, at 4 p.m.; at
Tacoma Community College, 6501 South 19th Street, Baker
Room, Tacoma, WA 98466, on April 25,2005, at 4 p.m.; and
at Washington State University, Vancouver, 14204 N.E.
Salmon Creek Avenue, Rooms SS 129-130, Vancouver, WA
98686, on May 3, 2005, at 4 p.m.
Date of Intended Adoption: July 28, 2005.

Proposed
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Submit Written Comments to: Holly Zanville, Chief
Academic Officer, 917 Lakeridge Way, P.O. Box 43430,
Olympia, WA 98504, e-mail admissionstandards @hecb.wa.
gov, fax (360) 704-6222, by 5 p.m., May 20, 2005.

Assistance for Persons with Disabilities: Contact Patri-
cia Shorb by April 1, 2005, Patricias@hecb.wa.gov or (360)
753-7824.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: No current rules
exist. The Higher Education Coordinating Board governs
freshman admission policies by a series of board resolutions
and agency guidelines. These rules would bring four changes
to the current admission policy requirements and for the first
time make the admission requirements part of the Washing-
ton Administrative Code. The four changes are:

1. Increasing the high school math requirement from
three credits to four;

2. Revising the science requirement to include two cred-
its of laboratory based science, one of which must be algebra
based;

3. Requiring admission applicants in each year of high
school to earn at least three credits in courses required for
college admission; and

4. Eliminating the statewide admission index, a formula
for evaluating admission applicants that is based on standard-
ized test scores and high school grades.

Reasons Supporting Proposal: Research and the recent
experiences of freshman students entering Washington pub-
lic baccalaureate institutions has shown that the current min-
imum standards for admission, first adopted in 1988, no
longer adequately prepare students for college-level study.

Establishing the admission standards in the Washington
Administrative Code. ' :

Statutory Authority for Adoption: RCW 28B.76.290(1).

Statute Being Implemented: RCW 28B’.76.290(1).

Rule is not necessitated by federal law, federal or state
court decision. _

Name of Proponent: Higher Education Coordinating
Board, governmental. .

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: John McLain, 917 Lak-,
eridge Way, Olympia, WA 98504-3430, (360) 753-7833.

- No small business economic impact statement has been
prepared under chapter 19.85 RCW. The small business
impact statement is not requiréd according to chapter 19.85
RCW and RCW 34.05.310(4). ’ v

A cost-benefit analysis is not required under RCW
34.05.328. The cost-benefit analysis is not required accord-
ing to RCW 34.05.328(5).

February 15, 2005
Holly Zanville
~ Senior Administrator

Chief Academic Officer



Washington State Register, Issue 05-05

Chapter 250-83 WAC

REQUIREMENTS FOR FRESHMAN ADMISSION

NEW SECTION

WAC 250-83-010 Definitions. "Public baccalaureate
institution” or "institution” means any college or university
which is operated by the state of Washington and awards
bachelor's degrees: The University of Washington, Washing-
ton State University, Central Washington University, Eastern
Washington University, The Evergreen State College, West-
ern Washington University, and any baccalaureate institution
created or acquired by the state of Washington subsequeént to
the adoption of these rules and operated by the state of Wash-
ington to award bachelor's degrees.

"Freshman" means a student who has not enrolled in col-
lege course work after leaving high school, and who may or
may not have earned college credits while in high school.

"Applicant” means a person seeking admission as a
freshman to a public baccalaureate institution.

"Core courses” are those courses that are designed to
prepare students for college and that applicants must com-
plete to be considered for admission as freshmen to a public
baccalaureate institution. The higher education coordinating
board determines the academic subject areas in which appli-
cants must complete core courses. Each local school district,
in consultation with the higher education coordinating board,
determines which of its individual course offerings meet the
definition of a core course.

"High school credit" or "credit" shall be as defined by the
state board of education in WAC 180-51-050.

"Algebra-based science course” means a science course
that requires students to use the knowledge and skills gener-

ally obtained in the first year of high school algebra. An alge-

bra-based science course requires concurrent enrollment in or
successful completion of first year high school algebra.

"ACT assessment” or "ACT" means the college entrance
examination published by ACT, Inc., Iowa City, Iowa.

"SAT reasoning test” or "SAT" means the college
entrance examination published by the College Board, New
York, New York.

NEW SECTION , o
WAC 250-83-020 Effective date. These rules take

effect for all freshmen seeking admission to the state’s public .

baccalaureate institutions during and after the summer 2008
academic term. .

NEW SECTION

WAC 250-83-030 Replacement of previous admis-

sion guidance and policies. These rules supersede previ-
ously established higher education coordinating board guid-
ance and policies governing minimum basic admission
requirements and alternative admission requirements for
freshmen.

[83]
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NEW SECTION

WAC 250-83-040 Purpose. The purpose of the mini-
mum admission requirements for freshmen is to ensure that:

* Freshmen selected to enroll at the state's public bacca-
laureate institutions are academically prepared for college;

* The amount of remedial instruction required for recent
high school graduates is minimized; and

* Students and families understand that completlon of a
rigorous high school curriculum in high school is critically
important for success in college.

NEW SECTION

WAC 250-83-050 Minimum requirements for fresh-
man admission. Applicants seeking admission as freshmen
to a public baccalaureate institution must:

(1) Successfully complete the following core courses:

* Four credits of English, including three credits of liter-
ature and composition; may include one credit of elective
English, such as creative writing, journalistic writing, and
English as a second language; and

* Four credits of mathematics, with at least one credit
completed in the senior year of high school, including:

— One credit each of algebra, geometry, and intermediate
algebra or three credits of integrated mathematics through
integrated mathematics III; and

— One credit that may include courses such as statistics,
precalculus, an algebra-based science course, or an additional
mathematics course beyond algebra; and

» Three credits of social science; and

* Two credits of laboratory science, including one credit
of algebra-based biology, chemistry, or physics; and

* Two credits of the same foreign language, the same
native American language, or American sign language; and

* One credit of fine, visual, or performing arts, or one
additional credit in mathematics, English, social science, lab-
oratory science, foreign language, native American language,
or American sign language.

Students who successfully complete precalculus or
mathematics analysis before high school graduation will be
considered to have met the mathematics requirement.

- -Applicants who achieve proficiency on the mathematics
section of the tenth-grade Washington assessment of student
learning will be determined to have completed the first year
of high school algebra and geometry, or mtegrated mathemat—
ics I and IL

Applicants who achieve proficiency on the reading and
writing sections of the tenth-grade Washington assessment of
student learning will be determined to have completed the

first two years of hlgh school core course- requ1rements in-

English:.

- Applicants are encouraged to take addmonal core .

courses'in high school when available.

" (2) A minimum of three credits of core courses each year

of high school’ mcludmg the senior. year.

(3) Earn a-minimum unweighted’ cumulatlve grade point -

average of 2.00 on a 4.00 scale.

(4) Take the SAT reasoning test or the ACT assessment
and submit examination scores to each institution where the
applicant is applying for admission.

Proposed

PROPOSED
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(5) Colleges and universities recognize that experiences
and activities in addition to academic achievement can con-
tribute to a successful college application, and that students
with diverse experiences and backgrounds contribute to a
healthy and vibrant higher education learning community.
Therefore, institutions may consider factors such as students'’
grade point averages, test scores, the overall strength of their
high school curricula, and nonacademic characteristics such
as their personal essays, community activities, personal cir-
cumstances or special talents. No more than fifteen percent
of the freshmen enrolled annually at each institution may be
deficient in their completion of core courses.

NEW SECTION

WAC 250-83-060 Exceptions to the minimum fresh-
man admission requirements. International applicants are
not required to provide SAT or ACT test scores. Other appli-
cants unable to provide SAT or ACT test scores may petition
the institution for a waiver. No more than five percent of
freshmen enrolled annually at each institution may receive
waivers from this requirement.

NEW SECTION

WAC 250-83-070 Authority and responsibilities of
institutions. Each institution may establish additional
requirements that exceed these minimum requirements for
admission at that institution.

Each institution establishes the procedures applicants
must follow and the deadlines that applicants must meet to be
considered for admission at that institution.

Each institution establishes the processes by which
applicants are selected for admission at that institution.

Institutions reserve the right to request additional infor-
mation about the academic credentials presented by appli-
cants for admission from high schools and other education
providers.

WSR 05-05-081
PROPOSED RULES
DEPARTMENT OF
. SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed February 15, 2005, 3:45 p.m.] ‘

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
21-074.

Title of Rule and Other Identifying Information: WAC
388-410-0001 What is a cash/medical assistance overpay-
ment? and 388-416-0005 How long can I get Basic Food?

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
SE., Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: No earlier than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500

Proposed [84]

10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposal
amends rules to reflect department policy regarding estab-
lishing certification periods for Basic Food as well as over-
payments for cash and medical programs.

Reasons Supporting Proposal: The changes are neces-
sary to reflect department criteria for establishing certifica-
tion periods for Basic Food and to reference new reporting
time frames that impact whether or not a client has a cash or
medical assistance overpayment based on a change in‘cir-
cumstances that was not reported to the department.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.08.090.

Statute Being Implemented: RCW 74.04. 050 74.04.-
055, 74.04.057, 74.08.090, Title 7 C.F.R. 273.10(f) and
273.12.

Rule is necessary because of federal law, Title 7 C.F.R.
273.10(f) and 273.12.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: John Camp, 1009 College
S.E., Lacey, WA 98504, (360) 725-4616.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules do
not have an economic impact on small businesses, they only
affect DSHS clients by establishing how often clients must
have their eligibility reviewed for Basic Food benefits and
describes how a client's failure to report a change timely as
required by the department may cause a cash or medical
assistance overpayment.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in-part, "[t]his sec-
tion does not apply to.. ..rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents."
This rule filing adopts federal [rules] on certification periods
for the food stamp program as set in 7 C.F.R. § 273.10(f) and
incorporates references new reporting timeframes under sim-
plified reporting for the purposes of establishing overpay-
ments for cash and medical assistance.

February 8, 2005
Andy Fernando, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-05-010,
filed 2/6/04, effective 3/8/04) .

WAC 388-410-0001 What is a cash/medical assis-
tance overpayment? (1) An overpayment is any cash or
medical assistance paid that is more than the assistance unit
was eligible to receive.

(2) There are two types of cash/medical overpayments:
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(a) Intentional overpayments, presumed to exist ((when
the-elient)) if you willfully or knowingly:

(i) ((Fails-to-report-withintwenty-days-a-changein-eir-
eumstances-that-affeets-eligibility)) Fail to report a change
you must tell us about under WAC 388-418-0005 within the
timeframes under WAC 388-418-0007; or

(ii) ((Misstates-orfails)) Misstate or fail to reveal a fact
affecting eligibility as specified in WAC 388-446-0001.

(b) Unintentional overpayments, which includes all
other client-caused and all department-caused overpayments.

(3) If you request a fair hearing and the fair hearing deci-
sion is in favor of the department, then:

(a) Some or all of the continued assistance you get before
the fair hearing decision must be paid back to the department
(see WAC 388-418-0020); and

{(b) The amount of assistance you must pay back will be
limited to sixty days of assistance, starting with the day after
the department receives your hearing request.

(4) If you receive child support payments directly from
the noncustodial parent, you must turn these payments over
to the division of child support (DCS). These payments are
not cash assistance overpayments.

AMENDATORY SECTION (Amending WSR 04-19-134,
filed 9/21/04, effective 10/1/04)

WAC 388-416-0005 How long can I get Basic Food?

(1) The length of time the department determines your assis-
tance unit (AU) is eligible to get Basic Food is called a certi-
fication period. The department may certify your AU for up
to:

(a) Six months if your AU:

(i) Includes an able-bodied adult without dependents
(ABAWD) who receives Basic Food in your AU and your
AU does not live in an exempt area as described in WAC
388-444-0030;

. (ii) Includes a person who receives ADATSA benefits as
described in chapter 388-800 WAC;

(iii) Is considered homeless under WAC 388-408-0050;
or

(iv) Includes a migrant or seasonal farmworker as
described under WAC 388-406-0021.

(b) Twenty-four months if ((everyene)) all adults in
your AU ((is)) are elderly persons or individuals with disabil-
ities and no one in your AU has earned income ({(er-eash
assistanee)).

(c) Twelve months if your AU does not meet any of the
conditions for six or twenty-four months.

(2) If your AU is homeless or includes an ABAWD
when you live in a nonexempt area, we may shorten your cer-
tification period.

(3) We terminate your Basic Food beneﬁts when:

(a) We get proof of a change that makes your AU ineli-
gible; or

(b) We get information that your AU is ineligible; and

(c) You do not provide needed information to verify your
AU's circumstances.

WSR 05-05-082

WSR 05-05-082
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)

[Filed February 15, 2005, 3:47 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
19-129.

Title of Rule and Other Identifying Information: New
sections WAC 388-14A-4119 How soon after a noncustodial
parent is listed in the state directory of new hires must the
division of child support send a national medical support
notice to the employer? and 388-14A-4180 When must the
division of child support communicate with the DSHS medi-
cal assistance administration?

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: 45 C.F.R. 303.32
(a) lists the required state laws for a valid state plan under
Title IV-D of the Social Security Act; 45 C.F.R. 303.32 (c)(2)
provides that the state must have a law requiring the IV-D
agency to send a National Medical Support Notice to an
employer within two days of entry of the noncustodial parent
into the state directory of new hires. 45 C.F.R. 303.30 lists
the requirements for DCS to provide information regarding
child support orders with medical support obligations, and
health insurance coverage information, to the Title XIX
agency, which is the DSHS Medical Assistance Administra-
tion. Additionally, 45 C.F.R. 303.31 requires the IV-D
agency to communicate with the Title XIX agency. The
department is authorized under RCW 74.20A.310 to adopt
child support rules as may become necessary to entitle the
state to participate in federal funds, unless such rules would
be expressly prohibited by law.

Statutory Authority for Adoption: RCW 74.20A:310.

Statute Being Implemented: 45 C.F.R. 303.32, 45
C.FR. 303.30,45 C.F.R. 303.31.

Rule is necessary because of federal law, 45 C.F.R.
303.32,45 C.F.R. 303.30, 45 C.F.R. 303.31.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS HQ,
P.O. Box 9162, Olympia, WA 98507-9162, (360) 664-5065.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not have
an economic impact on small businesses. It only affects indi-
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viduals who have support obligations or individuals who are
owed child support.

A cost-benefit analysis is not required under RCW
34.05.328. The rule does meet the definition of a significant
legislative rule but DSHS/DCS is exempt from preparing fur-
ther analysis under RCW 34.05.328 (5)(b)(vii).

February 8, 2005
Andy Fernando, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-14A-4119 How soon after a noncustodial
parent is listed in the state directory of new hires must the
division of child support send a national medical support
notice to the employer? The division of child support (DCS)
must send. a national medical support notice (NMSN) to the
employer of a noncustodial parent (NCP) within two business
days of the date the NCP's information is entered into the
state directory of new hires (SDNH).

NEW SECTION

WAC 388-14A-4180 When must the division of child
support communicate with the DSHS medical assistance
administration? (1) The division of child support (DCS)
must inform the DSHS medical assistance administration
(MAA) of the existence of a new or modified court or admin-
istrative order for child support when the order includes a
requirement for medical support. MAA is the part of DSHS
which provides services for the state of Washington under
Title XIX of the federal Social Security Act.

(2) DCS must provide MAA with the following informa-
tion:

(a) Title IV-A case number, Title IV-E foster care case
number, Medicaid number or the individual's Social Security
Number;

(b) Name of the noncustodial parent (NCP);

(c) Social Security Number of the NCP;

(d) Name and Social Security Number of the child(ren)
named in the order;

(e) Home address of the NCP;

(f) Name and address of the NCP's employer;.

(g) Information regarding the NCP's health insurance
policy; and -

(h) Whether thé child(ren) named in the order are cov-

ered by the policy. -
(3) DCS must periodically communicate with MAA

regarding any lapses (stops and starts) in the NCP's health

insurance coverage for Medicaid applicants.

Proposed
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WSR 05-05-083
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed February 15, 2005, 3:49 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
23-064.

Title of Rule and Other Identifying Information: WAC
388-519-0110 Spenddown of excess income for the medi-
cally needy program.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: Not sooner than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax@dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The change is
needed in order to comply with federal regulations. Under 42
C.FR. § 435.831 (f)(1), medical expenses either paid or
unpaid during the base period can be used to reduce spend-
down.

Statutory Authority for Adoption:
74.04.057, and 74.08.090.

Statute Being Implemented: 42 C.F.R. § 435.831 (f)(1).

Rule is necessary because of federal law, 42 CFR. §
435.831 (fX(1).

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Wendy Forslin, P.O. Box
45534, Olympia, WA 98504-5534, (360) 725-1343.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This change does not
affect small businesses.

A cost-benefit analysis is not required under RCW
34.05.328. This client financial eligibility rule revision is
exempt from the provisions of RCW 34.05.328 per RCW
34.05.328 (5)(b)(vii). -

RCW 74.04.050,

. February 8, 2005
N Andy Fernando, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-519-0110 Spenddown of excess income for
the medically needy program. (1) The person applying for
MN medical coverage chooses a three month or a six month
base period for spenddown calculation. The months must be
consecutive calendar months unless one of the conditions in
subsection (4) of this section apply.
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(2) A person's base period begins on the first day of the
month of application, subject to the exceptions in subsection
(4) of this section.

(3) A separate base period may be made for a retroactive
period. The retroactive base period is made up of the three
calendar months immediately prior to the month of applica-
tion.

(4) A base period may vary from the terms in subsections
(1), (2), or (3) of this section if:

(a) A three month base period would overlap a previous
eligibility period; or

(b) A client is not or will not be resource eligible for the
required base period; or

(c) The client is not or will not be able to meet the
TANF-related or SSI-related requirement for the required
base period; or

(d) The client is or will be eligible for categorically
needy (CN) coverage for part of the required base period; or

(e) The client was not otherwise eligible for MN cover-
age for each of the months of the retroactive base period.

(5) The amount of a person's "spenddown" is calculated
by the department. The MN countable income from each
month of the base period is compared to the MNIL. The
excess income from each of the months in the base period is
added together to determine the "spenddown" for the base
period.

(6) If income varies and a person's MN countable income
falls below the MNIL for one or more months, the difference
is used to offset the excess income in other months of the base
period. If this results in a spenddown amount of zero dollars
and cents, see WAC 388-519-0100(5).

(7) Once a person's spenddown amount is known, their
qualifying medical expenses are subtracted from that spend-
down amount to determine the date of eligibility. The follow-
ing medical expenses are used to meet spenddown:

(a) First, Medicare and other health insurance deduct-
ibles, coinsurance charges, enrollment fees, or copayments;

- (b) Second, medical expenses which would not be cov-
ered by the MN program;

(c) Third, hospital expenses pald by the person during
the base period;

(d) Fourth, hospital expenses, regardless of age owed by
the applying person;

(e) Fifth, other medical expenses, potentially payable by
the MN program, which have been paid by the applying per-
son during the base period; and

(f) Sixth, other medical expenses, potenually payable by

the MN program which are owed by the applying person.

(8) If a person meets the spenddown obligation at the
time of application, they are eligible for MN medical cover-
age for the remainder of the base period. The beginning date
of eligibility would be determined as descrlbed in WAC 388-
416-0020.

(9) If a person's spenddown amount is not met at the time
of application, they are not eligible until they present evi-
dence of additional expenses which meets the spenddown
amount. '

(10) To be counted toward spenddown, medical
expenses must:

WSR 05-05-083

(a) Not have been used to meet a previous spenddown;
and

(b) Not be the confirmed responsibility of a third party.
The entire expense will be counted unless the third party con-
firms its coverage within:

(i) Forty-five days of the date of the service; or

(i1) Thirty days after the base period ends; and

(c) Meet one of the following conditions:

(i) Be an unpaid liability at the beginning of the base
period and be for services for:

(A) The applying person; or

(B) A family member legally or blood-related and living
in the same household as the applying person.

(ii) Be for medical services ((received-and)) either paid
((fer)) or unpaid and incurred during the base period; or

(iii) Be for medical services ((received-and)) paid ((for))
and incurred during a previous base period if that client pay-
ment was made necessary due to delays in the certification
for that base period.

(11) An exception to the provisions in subsection (10) of
this section exists. Medical expenses the person owes are
applied to spenddown even if they were paid by or are subject
to payment by a publicly administered program during the
base period. To qualify, the program cannot be federally
funded or make the payments of a person’s medical expenses
from federally matched funds. The expenses do not qualify if
they were paid by the program before the first day of the base
period.

(12) The following medical expenses which the person
owes are applied to spenddown. Each dollar of an expense or
obligation may count once against a spenddown cycle that
leads to eligibility for MN coverage:

(a) Charges for services which would have been covered
by the department's medical programs as described in chapter
388-529 WAC, less any confirmed third party payments
which apply to the charges; and

(b) Charges for some items or services not typically cov- -

ered by the department's medical programs, less any third
party payments which apply to the charges. The allowable
items or services must have been provided or prescribed by a
licensed health care provider; and

(c) Medical insurance and Medicare copayments or coin-
surance (premiums are income deductions under WAC 388-
519-0100(4)); and

(d) Medical insurance deductibles including those Medi-
care deductibles for a first hospitalization in sixty days.’

(13) Medical expenses may be used more than once if:

(a) The person did not meet their total spenddown
amount and did not become eligible in that prev1ous base
period; and

(b) The medical expense was applied to that unsuccess-
ful spenddown and remains an unpaid bill.

(14) To be considered toward spenddown, written proof
of medical expenses must be presented to the department.
The deadline for presenting medical expense information is
thirty days after the base period ends unless good cause for
delay can be documented.

(15) Once a person meets their spenddown and they are
issued a medical identification card for MN coverage, newly
identified expenses cannot be considered toward that spend-

Proposed

PROPOSED



PROPOSED

WSR 05-05-084

down. Once the application is approved and coverage begins
the beginning date of the certification period cannot be
changed due to a clients failure to identify or list medical
expenses.

WSR 05-05-084
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
{Filed February 15, 2005, 3:51 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
24-046.

Title of Rule and Other Identifying Information: Chap-
ter 388-825 WAC, Division of Developmental Disabilities
services rules and chapter 388-850 WAC, County plan for
developmental disabilities.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E.,Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
these rules is to eliminate the direct payment to recipients for
employment/day program services and return the funding for
administering these programs to the counties.

Reasons Supporting Proposal: These rules are necessary
to increase federal funding under Title XIX of the Social
Security Act. 42 C.F.R. 447.10(d) and Section 1902 (a)(32)
of the Social Security Act prohibit the state from claiming
federal financial participation (FFP) for payments directly to
a recipient of Title XIX Medicaid. By returning this funding
to the counties, who will pay the provider rather than the
recipient directly, the state is able to claim FFP for these
expenditures.

Statutory Authority for Adoption: RCW 71A.12.030,
71A12.120 [71A.12.120], 71A.14.040.

Statute Being Implemented: Chapters 71A.12 and
71A.14 RCW. '

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting:
Steve Brink, P.O. Box 45310, Olympia, WA 98504-5310,
(360) 725-3416; Implementation: Linda Lunsford, P.O. Box
45310, Olympia, WA 98504-5310, (360) 725-3440; and
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Enforcement: Colleen Erskine, P.O. Box 45310, Olympia,
WA 98504-5310, (360) 725-3452.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules do not
impact small businesses.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Steve Brink, P.O. Box 45310, Olym-
pia, WA 98504-5310, phone (360) 725-3416, fax (360) 407-
0955, e-mail brinksc@dshs.wa.gov.

February 11, 2005
Andy Fernando, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-02-014,
filed 12/29/03, effective 1/29/04)

WAC 388-825-055 Authorization of services. (1) The
division's field services section shall be responsible for
authorizing services agreed to by the person/family includ-
ing, but not limited to:

(a) Placement to and from residential habilitation cen-
ters;

(b) Community residential services;

(c) Family support services;

(d) Nonresidential programs; and

(e) Employment/day programs ((whea—the—pefseﬂ

3&8—859—935))

(2) The division's authorization of state funded services
shall be based on the services and funding available.

(a) Persons must meet the programmatic and financial
eligibility requirements for the specific services;

(b) Funding for state paid services is available in the
state operating budget; and

(c) SSP funding is not available to the client.

(3) The division will include the following persons when.

determining authorized services:

(a) The person;

(b) The person's parent or guardian and may include:

(i) The person's advocate; or

(ii) Other responsible parties..

(4) Per RCW 71A.16.010 the division shall offer adults
the choice of admittance to a residential habilitation center if
all of the following conditions exist:

(a) An RHC vacancy is available;

(b) Funding, specifically designated for this purpose in
the state operating budget, is available for alternative com-
munity support services;

(c) The person or their family is requesting residential
services;

(d) The person meets ICF/MR or nursing facility eligibil-
ity for the available RHC vacancy;

(e) The person is the most in need of residential services
as determined by DDD after reviewing all persons deter-
mined eligible for ICF/MR or nursing facility level of care.
DDD will make this selection based on the following criteria:

¢
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(i) The person is age eighteen or older;
(ii) The person's/family's health and safety is in jeopardy
due to the lack of necessary residential support and supervi-

sion:
’ (A) Priority is given to eligible persons/families cur-
rently without necessary residential supports;

(B) Other eligible persons will be considered based on
their risk of losing residential supports due to unstable or
deteriorating circumstances.

(f) The person’s alternative DDD funded community
support services would cost seventy percent or more of the
average RHC rate, assuming a minimum household size of
three persons.

(5) If RHC capacity is not being used for permanent res-
idents, the division will make these vacancies available for
respite care or any other services the department determines
are needed and allowable within the rules governing the use
of federal funds.

(a) Admission of a child or adolescent to an RHC for
respite care requires the written approval of the division
director or designee.

(b) Respite care exceeding thirty days in a calendar year
is subject to subsection (6) of this section.

(6) The division shall not make an emergency or tempo-
rary admission of a person to a residential habilitation center
for thirty-one days or more without the written approval of
the division director or the director's designee if the admis-
sion is not a choice provided under subsection (4) of this sec-
tion.

(a) Children twelve years of age and younger shall not be

’admitted to an RHC.

(b) Admission of an adolescent to an RHC can only
occur if:

(i) DDD determines that foster placement services can-
not meet the emergency needs of the child/family; and

(ii) A voluntary placement plan is in place with DDD
with the goal of community placement or family reunifica-
tion; and

(iii) Progress towards placement planning is reported to
the division director at least every ninety days.

(7) The division shall authorize county-funded services
only when the service is included in a department contract

(a) The person is at least twenty-one years of age and is
no longer attending school; or

(b) The person is age twenty and graduates' prior to
his/her July or August twenty-first birthday; or

(c) The child is two years of age or younger and eligible
for early intervention services.

(8) The department shall require a person to participate
in defraying the cost of services provided when mandated by
state or federal regulation or statute.

AMENDATORY SECTION (Amending WSR 04-15-093,
filed 7/16/04, effective 8/16/04)

WAC 388-825-103 When will I receive written notice
f decisions made by DDD? You will receive written notice
from DDD of the following decisions:

(89]
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(1) The denial or termination of eligibility under WAC
388-825-030 and 388-825-035;

(2) The authorization, denial, reduction, or termination
of services (( i i
388-825-055)) or the payment of SSP set forth in chapter
388-827 WAC that are authorized by DDD;

(3) The admission or readmission to, or discharge from a
residential habilitation center.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-825-060 What are the eligibility
requirements for persons
who receive funds directly
for employment/day pro-
grams?

What are the restrictions on
the use of the funds paid
directly to persons for
employment/day programs?

WAC 388-825-064

WAC 388-825-070 What happens if I do not
spend the funds paid directly
to me for employment/day
programs as specified in

WAC 388-825-064?

WAC 388-825-075 How much money will I

receive?

How often will I receive a
direct payment check for my
employment/day program
services?

WAC 388-825-076

Who will the warrant/check
be sent to?

WAC 388-825-077

How will the warrant/check
* ‘be sent?

WAC 388-825-078

WAC 388-825-085 What is a representative

payee?

WAC 388-825-086 Who can be a representative
payee for my DDD direct
payment funds for employ-

ment/day program services?

WAC 388-825-087 *What are the responsibilities

~ of arepresentative payee?

When will DDD recover
direct payment funds sent to

WAC 388-825-090

me for employment/day pro- -

gram services?

WAC 388-825-095 Who is liable for repayment

of an overpayment?
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AMENDATORY SECTION (Amending WSR 04-02-014,
filed 12/29/03, effective 1/29/04)

WAC 388-850-035 Services—Developmental disabil-
ities. (1) A county may purchase and provide services listed
under chapter 71A.14 RCW.

(({8))) (2) The department shall pay a county for depart-
ment authorized services provided to an eligible developmen-
tally disabled person.

((

2})) (3) A county may purchase or provide authorized
services. Authorized services may include, but are not limited
to:

(a) Early childhood intervention services;

(b) Employment services;

(c) Community access services;

(d) Residential services;

(e) Individual evaluation;

(f) Program evaluation;

(g) County planning and administration; and

(h) Consultation and staff development((;-and

§)Oversight-of the DDD-money—sent-direetly—to—the
DBbDb-eligible-person)).

AMENDATORY SECTION (Amending WSR 04-02-014,
filed 12/29/03, effective 1/29/04)

WAC 388-850-045 Funding formula—Developmen-
tal disabilities. (1) For the purposes of this section, "county”
shall mean the legal subdivision of the state, regardless of any
agreement with another county to provide developmental dis-
abilities services jointly.

(2) The allocation of funds to counties shall be based on
the following criteria:

(a) Each county shall receive a base amount of funds.
The amount shall be based on the prior biennial allocation,
including any funds from budget provisos from the prior
biennium, and subject to the availability of state and federal
funds;

(b) The distribution of any additional funds provided by
the legislature or other sources shall be based on a distribu-
tion formula which best meets the needs of the population to
be served as follows:

(i) On a basis which takes into consideration minimum
grant amounts, requirements of clients residing in an ICF/MR
or clients on one of the division's Title XIX home and com-
munity-based waivers, and the general population of the
county, and special education enrollment as well as the pop-
ulation eligible for county-funded developmental disabilities
services;

(ii) On a basis that takes into consideration the popula-
tion numbers of minority groups residing within the county;

(ii1) A biennial adjustment shall be made after these fac-
tors are considered; and

(iv) Counties not receiving any portion of additional
funds pursuant to this formula shall not have their base allo-
cation reduced due to application of this formula.

(c) Funding appropriated through legislative proviso,
including vendor rate increases, shall be distributed to the
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population directed by the legislature utilizing a formula as
directed by the legislature or using a formula specific to that
population or distributed to identified people; ‘

(d) The ability of the community to provide funds for the
developmental disability program provided in chapter
71A.14 RCW may be considered with any or all of the above.

(3)((£2))) A county may utilize seven or less percent of
the county's allocated funds for county administrative
expenses. A county may utilize more than seven percent for
county administration with approval of the division director.
A county electing to provide all services directly, in addition
to county administration, is exempt from this requirement.

serviee:))

allocated funds for new programs, for statewide priority pro-
grams, and for emergency needs.

(4) The department may withhold five or less percent of ‘



Washington State Register, Issue 05-05

WSR 05-05-085
PROPOSED RULES

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed February 15, 2005, 3:53 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 04-
22-066.

Title of Rule and Other Identifying Information: Chem-
ical using pregnant (CUP) women program; WAC 388-533-
0710 CUP client eligibility, 388-533-0720 CUP provider
requirements, and 388-533-0730 CUP covered services.

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: Not sooner than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To remove unnec-
essary barriers for clients to access services from CUP pro-
viders.

Reasons Supporting Proposal: See above.

Statutory Authority for Adoption: RCW 74.08.090 and
74.09.800.

Statute Being Implemented: RCW 74.08.090 and
74.09.800.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting:
Kevin Sullivan, P.O. Box 45533, Olympia, WA 98504-5533,
(360) 725-1344; Implementation and Enforcement: Todd
Slettvet, P.O. Box 45530, Olympia, WA 98504-5530, (360)
725-1626.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule change does
not impact small businesses.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Kevin Sullivan, Department of Social
and Health Services, Medical Assistance Administration,
P.O. Box 45533, Olympia, WA 98504-5533, phone (360)
725-1344, fax (360) 586-9727, e-mail sullikm @dshs.wa.gov.

February 11, 2005

Andy Fernando, Manager
Rules and Policies Assistance Unit
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AMENDATORY SECTION (Amending WSR 04-11-008,
filed 5/5/04, effective 6/5/04)

WAC 388-533-0710 Chemical-using pregnant (CUP)
women program—Client eligibility. (1) To be eligible for
the chemical-using pregnant (CUP) women program, a
woman must meet all of the following conditions:

(a) Be pregnant; and

(b) ((Be-referred-an

€e))) Be eligible for Medicaid.
(2) Clients meeting the eligibility criteria in WAC ((388-
533-1H0d))) 388-533-0710(1) who are enrolled in an MAA

managed care plan are eligible for CUP services outside their

plan, except Washington Medicaid Integration Partnership

clients. CUP services delivered outside the managed care
plan are reimbursed and subject to the same program rules as
apply to nonmanaged care clients.

(3) Clients receiving three-day or five-day detoxification
services through the department are not eligible for the CUP
women program.

AMENDATORY SECTION (Amending WSR 04-11-008,
filed 5/5/04, effective 6/5/04)

WAC 388-533-0720 Chemical-using pregnant (CUP)
women program—Provider requirements. (1) The medi-
cal assistance administration (MAA) pays only those provid-
ers who:

(a) Have been approved by MAA to provide chemical-
using pregnant (CUP) women program services;

(b) Have been certified as chemical dependency service
providers by the division of alcohol and substance abuse
(DASA) as prescribed in chapter 388-805 WAC;

(c) Meet the hospital standards prescribed by the Joint
Commission on Accreditation of Healthcare Organizations
(JCACHO),

(d) Meet the general provider requirements in chapter
388-502 WAC; and

(e) Are not licensed as an institution for mental disease
(IMD) under Centers for Medicare and Medicaid (CMS) cri-
teria.

(2) CUP women program service providers are required
to:

(a) Report any changes in their certification, level of
care, or program operations to the MAA CUP women pro-
gram manager;

(b) Have written policies and procedures that include a
working statement describing the purpose and methods of
treatment for chemical-using/abusing pregnant women;

(c) Provide guidelines and resources for current medical
treatment methods by specific drug and/or alcohol type;

(d) Have linkages with state and community providers to
ensure a working knowledge exists of current medical and
substance abuse resources; and

(e) Ensure that ((

)) a chemical depen-
dency assessment of the client has been completed:
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(i) By ((am-ADATSA-assessment-ageney)) a_chemical

dependency professional as defined in chapter 246-811
WAC;

(ii) Using the latest criteria of the American Society of
Addiction Medicine (ASAM); and

(iii) No earlier than six months before, and no later than
five days after, the client's admission to the CUP women pro-
gram.

AMENDATORY SECTION (Amending WSR 04-11-008,
filed 5/5/04, effective 6/5/04) '

WAC 388-533-0730 Chemical-using pregnant (CUP)
women program—~Covered services. (1) The medical assis-
tance administration (MAA) pays for the following covered
services for a pregnant client and her fetus under the chemi-
cal-using pregnant (CUP) women program:

(a) Primary acute detoxification/medical stabilization;

(b) Secondary subacute detoxification/medical stabiliza-
tion; and

(c) Rehabilitation treatment and services as determined
by the provider.

(2) The maximum length of treatment per inpatient stay
that MAA will pay for is twenty-six days, unless additional
days have been preauthorized by the MAA CUP women pro-
gram manager.

3) ((If—a—eheﬂt—lems-ef—rs-dtseh&ged—ﬁem—aﬂ—mp&&em

))) If a client's pregnancy ends before inpatient treat-
ment is completed, a provider may continue the client's treat-
ment through the twenty-sixth day.

WSR 05-05-086
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed February 15, 2005, 3:55 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
02-012.

Title of Rule and Other Identifying Information: WAC
388-492-0070 How are my Washington state combined
application program (WASHCAP) benefits calculated?

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.
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Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To amend WAC
388-492-0070 How are my Washington state combined
application program (WASHCAP) benefits calculated?,
effective January 1, 2005, in order to be consistent with a fed-
eral waive amendment regarding how WASHCAP benefits
are calculated. Specifically, the department is amending the
utility allowance methodology used to calculate WASHCAP
benefit amounts.

Reasons Supporting Proposal: The change will bring the
department into compliance with the demonstration project
cost-neutrality provisions stipulated in the federal waiver.
This rule is currently in place by emergency filing; this step is
necessary to ensure permanent rule adoption.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055,74.04.057, 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.- -
055, 74.04.057, 74.08.090.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Rebecca Henrie, 1009
College S.E., Lacey, WA 98504, (360) 725-4615.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients by outlining the rules clients must meet
in order to be eligible for the department's cash assistance or
food benefit programs.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in-part, "[t]his sec-
tion does not apply to...rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents.”

February 11, 2005
Andy Fernando, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0070 How are my WASHCAP food
benefits calculated? We calculate your food benefits as fol-
lows:

(1) We begin with your gross income.

(2) We subtract one hundred thirty-four dollars from
your gross income to get your countable income.

(3) We figure your shelter cost as follows:

(a) If SSA tells us you pay three hundred nineteen dollars
or more a month for shelter, we use three hundred twenty-
nine dollars as your shelter cost; or

(b) If SSA tells us you pay less than three hundred nine-
teen dollars for shelter, we use one hundred fifty-nine dollars
as your shelter cost; and
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(c) We add the current ((standard)) limited utility allow-
ance under WAC 388-450-0195 to determine your total shel-
ter cost.

(4) We figure your shelter deduction by subtracting one
half of your countable income from your shelter cost.

(5) We figure your net income by subtracting your shel-
ter deduction from your countable income.

(6) We figure your WASHCAP food benefits (allotment)

by:
(a) Multiplying your net income by thirty percent and
rounding up to the next whole dollar; and
(b) Subtracting the result from the maximum allotment
under WAC 388-478-0060.
(c) If you are eligible for WASHCAP, you will get at
least ten dollars in food benefits each month.

WSR 05-05-087
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed February 15, 2005, 3:57 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
02-041.

Title of Rule and Other Identifying Information: WAC
388-492-0040 Can I choose whether I get WASHCAP food
benefits or Basic Food benefits?

Hearing Location(s): Blake Office Park East (behind
Goodyear Courtesy Tire), Rose Room, 4500 10th Avenue
S.E., Lacey, WA, on March 22, 2005, at 10:00 a.m.

Date of Intended Adoption: Not earlier than March 23,
2005.

Submit Written Comments to: DSHS Rules Coordina-
tor, P.O. Box 45850, Olympia, WA 98504, delivery 4500
10th Avenue S.E., Lacey, WA, e-mail fernaax @dshs.wa.gov,
fax (360) 664-6185, by 5:00 p.m., March 22, 2005.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by March 18, 2005, TTY
(360) 664-6178 or (360) 664-6097.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule is
amended to be consistent with the latest federal waiver
amendment effective January 1, 2005, pertaining to the
WASHCAP project. The proposed changes are necessary to
modify the criteria for which a WASHCAP eligible or
WASHCAP participant may opt in or out of the demonstra-
tion project. The waiver amendment and rule change are nec-
essary to support federal requests for action regarding the
WASHCAP cost-neutrality variance.

Reasons Supporting Proposal: The rule is currently in
place by emergency filing effective January 1, 2005, this step
is necessary to ensure permanent rule adoption.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.08.090.

Statute Being Implemented: RCW 74.04.050, 74.04.-
055, 74.04.057, 74.08.090.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Social and Health
Services, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Rebecca Henrie, 1009
College S.E., Lacey, WA 98504, (360) 725-4615.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients by outlining the rules clients must meet
in order to be eligible for the department's cash assistance or
food benefit programs.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in-part, "[t]his sec-
tion does not apply to...rules of the department of social and
health services relating only to client medical or financial eli-
gibility and rules concerning liability for care of dependents.”

February 11, 2005
Andy Fernando, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 04-23-026,
filed 11/8/04, effective 12/9/04)

WAC 388-492-0040 Can I choose whether 1 get
WASHCAP food benefits or Basic Food benefits? You can
choose to have Basic Food benefits instead of WASHCAP
food benefits when:

(1) ((You-would-get-more-benefits-from-the Basie Food
program-

oy y ] fits-in-the-Basie-Food
gram-when:

€)) Your non-utility shelter costs as defined in WAC
388-450-0190 (a) through (d) are more than five hundred

twenty-seven dollars a month((—We-eeunt-the-following

43)):
(2) Your out-of-pocket medical expenses are more than
thirty-five dollars a month; or

(3) You chose to have Basic Food benefits instead of
WASHCAP benefits prior to January 1, 2005.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

WSR 05-05-094
PROPOSED RULES
DEPARTMENT OF ECOLOGY
{Order 02-17—Filed February 16, 2005, 9:57 a.m.]

Original Notice.

Proposed

PROPOSED
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Preproposal statement of inquiry was filed as WSR 02-
23-065.

Title of Rule and Other Identifying Information: Chap-
ter 173-505 WAC, Instream resources protection and water
resources program.

Hearing Location(s): Mount Vernon Police and Court
Campus, Multipurpose Room, 1805 Continental Place, Mt.
Vernon, WA 98273, (360) 336-6271 on March 24, 2005, at
1:30 p.m.; and at the Stillaguamish Valley Pioneer Museum,
Pioneer Hall, 20722 67th Avenue N.E., Arlington, WA
98223, (360) 435-7289, on March 24, 2005, at 7:00 p.m.

Date of Intended Adoption: August 1, 2005.

Submit Written Comments to: Stephen Hirschey, 3190
160 Avenue S.E., Bellevue, WA 98008, e-mail shir461 @ecy.
wa.gov, fax (425) 649-7098, by April 25, 2005.

Assistance for Persons with Disabilities: Contact Ms.
Judy Beitel by March 17, 2005, TTY (800) 833-6388 or (360)
407-6878.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
would establish instream flows for thirty-two rivers or
streams in the basin, reserve a limited amount of ground
water for future domestic use, reserve a limited amount of
water for stockwatering; establish maximum limits for with-
drawals from nine water sources, close lakes and ponds to
new diversions, except for domestic use, and close or par-
tially close numerous rivers and streams to new uses unless
the use qualifies under identified exceptions.

Reasons Supporting Proposal: A rule adoption is neces-
sary to support the goals and implement the policies of chap-
ter 90.54 and 90.22 RCW wherein those statutes direct that
perennial rivers and streams of the state shall be retained with
base flows necessary to provide for preservation of wildlife,
fish, scenic, aesthetic and other environmental values, and
navigational values. Lakes and ponds shall be retained sub-
stantially in their natural condition. Adequate and safe sup-
plies of water shall be preserved and protected in potable con-
dition to satisfy human domestic needs. In addition, the stat-
ute provides that the Department of Ecology shall be so
guided in the implementation of chapter 90.22 RCW to retain
sufficient minimum flows or levels in streams, lakes or other
public waters to provide adequate waters in such water
sources to satisfy stockwatering requirements for stock on
riparian grazing lands.

Statutory Authority for Adoption: RCW 43.21A.064(9),
43.27A.090(11); chapter 90.54 and 90.22 RCW.

Statute Being Implemented: Chapters 90.03, 90.44,
90.22 and 90.54 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of Ecology, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Stephen Hirschey, 3190 160 Avenue S.E., Bellevue, WA
98008, (425) 649-7066; Implementation and Enforcement:
Dan Swenson, 3190 160 Avenue S.E., Bellevue, WA 98008,
(425) 649-7270.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Proposed
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Small Business Economic Impact Statement

BACKGROUND: The Washington State Department of
Ecology's (ecology) water resources program is proposing to
develop an instream resources protection and water resources
program for the Stillaguamish River basin to:

*  Retain perennial rivers, streams, and lakes in the
Stillaguamish River basin with instream flows and
levels necessary to protect and preserve instream
values, and instream flows. Closures are proposed
along with numeric instream flows at specific points
in the basin.

*  Provide for an adequate and safe supply of potable
water to satisfy the domestic needs of households
and small businesses and for stockwatering via the
establishment of two reservations of water.

»  State ecology's policies to guide the protection, uti-
lization and management of Stillaguamish River
basin surface water and interrelated groundwater
resources for use in future water allocation deci-
sions.

The Stillaguamish River basin is designated as water
resource inventory area 5 (WRIA 5) in chapter 173-500
WAC. The proposed rule is chapter 173-505 WAC. Ecology
is developing and issuing this small business economic
impact statement (SBEIS) as part of its rule adoption process
and pursuant to chapter 19.85 RCW. Ecology intends to use
the information developed in the SBEIS to ensure that the
proposed rule is consistent with legislative policy.

DESCRIPTION AND PURPOSE OF THE SBEIS: The objec-
tive of this SBEIS is to identify and evaluate the various
requirements and costs that the proposed rule might impose
on business. In particular, the SBEIS examines whether the
costs on businesses that might be imposed by the proposed
rule impose a disproportionate impact on the state's small
businesses. The specific purpose/required contents of the
SBEIS can be found in RCW 19.85.040.!

1. COMPLIANCE COSTS FOR WRIA 5 BUSINESSES.

INTRODUCTION: The evaluation of the impacts of the
proposed rule is based on analysis and comparison of water
right management without the rule and after the effective date
of the rule if the rule is adopted. The current water right
administration is based on an extensive and complex legal
and administrative framework. The framework includes
administrative procedures for applications for both new water
rights and changes to exiting [existing] water rights, and the
use of water by permit-exempt wells (RCW 90.44.050).
Implementation of chapters 90.22 and 90.54 RCW are also
part of this legal baseline. In proposing reservations of water,
and closing streams and rivers, the rule creates new condi-
tions that must be considered when making future water right
decisions. A brief description of compliance requirements is
provided below. A detailed description of water management
under the existing and proposed rules can be found in Appen-
dix B.

WATER RIGHT ADMINISTRATION UNDER THE RULE:
The proposed future water right management program will
close rivers and streams and reserve specific quantities of
groundwater in specific rivers and streams, for year-round
future domestic uses of households and businesses. The rule
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also creates a reservation for future stockwatering and estab-
lishes eligibility conditions for use of the reservations.
Expected impacts to water management include the follow-
ing:

Surface Water: For streams with flows available at least
part of the year, the decision process will be much the same
as prior to the rule. Currently, ecology will condition a water
right in such a way that flows are protected and a permit can
be approved granting an interruptible right. Under the pro-
posed rule, all new surface water rights will be required to
stop withdrawing during the closed periods or when mini-
mum instream flows are not met in the surface water source.
In general, this may represent a significant change for future
proposed surface water withdrawals since currently they
would only be required to stop withdrawing water during low
flow periods. Those proposing withdrawals from lakes or
ponds will only be allowed to withdraw up to one hundred
fifty gallons per day for in-house use only which will likely
be a reduction from what would be obtained absent the rule.

Applications for new consumptive surface water rights
during the closure periods would be denied, unless the appli-
cant proposes, and ecology accepts, mitigation of the water
use or an interruptible right is acceptable to the applicant. An
uninterruptible right may be approved on a case-by-case
basis. For areas currently included in ecology's surface water
source limitations (SWSL) list, about 30% of the basin, the
proposed rule would represent little change from the current
situation except for those obtaining water from the reserva-
tion. Proposed appropriation from a stream listed in the
SWSL are currently either denied or conditioned on low flow
requirements. However, for areas that are not currently
included in SWSL, this may represent a change because
potential water right holders would have to cease use of water
every year instead of just during the low-flow closure periods
as would be the case for a conditioned right. In accordance
with the requirements of RCW 90.22.040, ecology is retain-
ing a minimum flow not to exceed 1 CFS for future stockwa-
tering from surface water sources.

Groundwater: The decision process is much the same as
prior to the rule. Groundwater applications in hydraulic con-
tinuity with the rivers and streams in the Stillaguamish basin
would still be subject to the instream flows unless they are
eligible for the domestic reservation. Applications for new
consumptive ground water rights from sources that are closed
part of the time would be approved as interruptible rights or
denied, unless the applicant proposes, and ecology accepts,
mitigation of the water use or the applicant shows that the
withdrawals will not affect surface water. An uninterruptible
right may be approved on a case-by-case basis. For areas cur-
rently listed under ecology's SWSL list, this would represent
no change from the current situation except for those obtain-
ing water from the reservation. However, for those areas that
are not currently listed on the SWSL this may represent a
change because they would not be able to use water in areas
with year-around closures and will likely be required to cur-
tail use more frequently in those cases where closures are
only part of the year.

Based on the hydrogeology of the basin, and the location
and depth where groundwater withdrawals generally occur,
future groundwater withdrawals have a high likelihood of
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capturing water that would result in impacts to surface water
flows and levels in the Stillaguamish River basin. Therefore,
groundwater sources are presumed to be connected with sur-
face waters in the proposed rule. The rule does not create the
need for, and does not change the standards for, the analysis
regarding whether these impacts cause impairment.

Permit Exempt Groundwater: A reservation of ground
water for future domestic uses provides a management
framework for these types of withdrawals. One significant
factor influencing the impacts of the rule is whether the local
governments implement an administrative action or ordi-
nance regarding the reservation. If an administrative action
or an ordinance is not put in place, the reservation will not be
available to new uses until such time as these actions are
taken. The analysis below assumes the local governments act
to make the reservations available within their jurisdictions.
Appendix C discusses the case where action is not taken.

For businesses interested in using an exempt well, there
would be several alternatives. Applicants could solicit a
hydrogeologist to certify that a well would not cause impair-
ment of a water right in areas where hydraulic continuity
between the surface water and groundwater is not likely.

Ecology would have to approve this certification. This would:

allow an applicant to develop a well as though the rule was
not in place, but at the additional cost of the analysis. For
some wells in basins that drain groundwater to saltwater bod-
ies, this cost would likely be very small. For wells that would
be drilled in areas where they are likely to be in hydraulic
continuity with closed basins or streams with instream flows,
and impairment would result, options include obtaining water
from the reservation or accepting an interruptible water right
in partially closed basins with corresponding curtailment or
required storage, or agreeing to mitigate the impacts.

The reservation is available only to an applicant located
more than five hundred feet from an existing water system. If
applicants are closer to the water system than this and within
the service area, they will be required to connect to the sys-
tem when connection can be made in a timely and reasonable
manner. This may result in increased costs, including con-
nection charges, construction charges and monthly water
rates. Those that access the reservation via exempt wells near
an expanding water system will be required to connect to the
system if connection becomes timely and reasonable. For
stockwater, ecology is reserving two acre-feet of groundwa-
ter, limited to 5,000 GPD per user.

Changes or Transfers of Water Rights: Existing water
rights can continue to be changed or transferred as permitted
by chapters 90.03 and 90.44 RCW and the process is the
same as before the proposed rule. However, under the cur-
rent system, changes for surface water rights cannot consider
impairment of instream flows since there is no instream flow
right. The proposed rule will change this and make it a con-
sideration in a proposed transfer. Requirements related to
changes in the point of diversion from a surface point to a
ground water source or transfers that are restricted within the
same source could also be impacted as above.

Reservations of Water: The reservations of water, use of
water under the reservations, and associated conditions for
that use, are all part of the rule proposal. In large measure,
the domestic reservation will allow residential and some
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business development to continue as before with the benefit
of having a continuous, reliable source of water during low
flow periods, with few restrictions. These restrictions
include a limit on outside watering, a requirement to connect
to public water systems under certain circumstances, and the
finite quantity of the reservation. Domestic water use must
also meet efficiency standards but this is not a change from
existing requirements. The stockwatering reservation will
provide uninterruptible water supplies for those types of busi-
nesses.

Closures of Water Sources in WRIA 5: The rule would
include the current limitations for surface water sources, and
add several other streams and rivers. For applicants who can-
not access the reservations, applications for consumptive
uses from sources closed during certain portions of the year
will be denied unless the applicant can acceptably mitigate
for the impacts during the closure periods or demonstrate to
the satisfaction of the department that the proposed with-
drawal will not affect instream flows set by rule. In partially
open areas, interruptible water rights may be issued.

IMPACTS TO BUSINESSES IN WRIA 5: Several potentially
significant impacts to businesses in WRIA 5 are likely and
are described below:

1. L.ake and Pond Consumptive Withdrawal Restric-
tions: Surface withdrawals from all lakes and ponds will be
limited to single in-house domestic uses not to exceed one
hundred fifty gallons per day per home under the proposed
rule. Currently, applicants would likely get a right to a larger
quantity of water but be required to reduce use to in-house
domestic during low flow conditions in the distributary. The
in-house use only limitation under the rule may impact some
businesses desiring access to these sources or develop resi-
dential lots. However, businesses might be able to get a
slightly greater quantity of groundwater from the proposed
reservations. The exact impact of these restrictions on use
from lakes and ponds will depend on the number of permit
requests that would have been submitted absent the rule, and
the required water needs. )

2. Stream Closures: All rivers and streams and the
groundwater in continuity with them that are currently open
to new withdrawals (or currently listed in SWSL) will be
closed. For other than domestic uses (human needs of a
household or business) and stockwatering authorized under
the reservations, this requirement will generally eliminate
new water withdrawals during the year (in fully closed areas)
or part of the year (in partially closed basins).

Domestic uses will be allowed in these closed areas
through the proposed reservation but only for domestic
needs.? New withdrawals may still be available when non-
consumptive, fully mitigated during closure periods, or from
groundwater shown to not affect surface water. In some
areas, water uses not eligible for the reservation will be
required to obtain water during closure periods from an exist-
ing water purveyor, through leases or transfers or through
other methods. For those businesses that require water for
irrigation or for agricultural/industrial processes, this might
be an impact on future withdrawals since the closure will
require some mitigation or storage. However, it is reasonable
to conclude that these water uses would have been condi-
tioned on low flows absent the rule. As such, the impact
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would likely be a longer period of nonuse that will occur
every year instead of just low flow years. This could require
water leasing or transfers of existing water rights or could
lead to a change in the proposed location of a commercial
industry or agricultural use. The magnitude of the impact
will be determined by the proposed location and use of future
water permit applicants.

3. Creation of the Reservations: Currently, groundwater
withdrawals via exempt wells in the Stillaguamish River or
its tributaries are subject to the requirements in RCW
90.44.050. Under the proposed rule, water from permit-
exempt wells for domestic, small businesses and stockwater-
ing will still be available via the reservations, but comes with
some restrictions. Under the reservation, only domestic uses
will be allowed year around. For businesses that would typi-
cally use a relatively small amount of process water (up to
5,000 GPD), domestic needs of the business could be met
from the reservation and if the business is located in areas
with partial closures an interruptible right would still be
available during open periods. For businesses developing
land for residential construction or requiring domestic water
only, the reservation should meet that need although outdoor
use will be restricted to irrigation of 1/12th of an acre per res-
idence.

The creation of the stockwatering reservation will likely
provide year-around access to groundwater for new stockwa-
tering uses. Currently, water that would be accessed via per-
mitted wells in continuity with the river or its tributaries is
likely to be conditioned on instream flows, so this is likely to
be a benefit to this industry.

4. Connection Requirements: Applicants within a public
water system service area who desire water from the reserva-
tion will be required to connect to a public water system if
connection is timely and reasonable. In general, this will
impact those desiring to use water for domestic needs or pro-
cess water. This may be an impact to some businesses in the
area® An exception might be a business that doesn't require
water during low flow periods, but this is likely to be a small
subset of future businesses in the watershed. The proposed
rule also requires those that get water from the reservation to
connect to a public water system if connection becomes
timely and reasonable. This may impact some businesses if
they install a well and must connect later.

S. Transfers: Water right transfers that would have
occurred before the rule even though they may have impaired
instream flows will no longer be allowed. This may be a cost
for those that would have transferred water. However, only
two transfers of any kind for small quantities have been
recorded previously. Therefore, it seems reasonable to con-
clude that this impact will be small. Transfers of water rights
may become part of mitigation strategies used by businesses
to offset the impacts of their new water needs.

6. Impacts to Businesses Depending on Instream Flows:
Creation of the reservation, stream closures, and restrictions
on withdrawals from lakes and ponds should all serve to
reduce the amount of water that would have been withdrawn
without the rule. This could potentially be a beneficial
impact to ecosystem services and recreation, and could
impact property values. For businesses that provide guide
services such as rafting, fishing and bird watching, or those

1
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dependent on dilution for waste removal, there could be a
very minor beneficial impact. However, it is anticipated that
the business benefits of a reduced depletion in flows will be
very small due to the small quantities of water involved.

7. Impacts to Existing Permitted Water Rights: Increas-
ing requirements for future water rights may increase the
value of existing permitted water rights to some businesses.

COST ANALYSIS: The following cost analysis (as
required in chapter 19.85 RCW) is provided:

Reporting and Record Keeping: No additional reporting
or record keeping is likely to be required.

Additional Professional Services: Additional profes-
sional services including hydrogeological expertise and engi-
neering design and surveying may be required if technical
services are required to provide technical documentation of a
water transfer or a water line extension must be designed.
Closures in basins may lead some to transfer water rights or
lease from others. This will likely require increased use of
professionals including hydrogeologists, biologists, engi-
neers, and attorneys. The exact requirements would depend
on the river or stream, proposed change, etc. Mitigation
options might involve construction of storage tanks and asso-
ciated piping requiring engineering design services. Anyone
required to connect to a public water system would likely
require additional engineering design and surveying.

Costs of Equipment, Supplies, Labor, and Increased
Administrative Costs: Increased equipment associated with
pipeline and tank construction may be required for mitigation
options but is included in the descriptions below.

Other Compliance Requirements: Restrictions on water
use from lakes and ponds may require some businesses to
obtain groundwater rights through the reservation or poten-
tially install storage or mitigate another way. The exact
impact will depend on the number of proposed water rights,
and the volume and time period in which water is required. A
review of past surface water rights issued to business entities
indicates that none have been issued since 1985.4

Basin closures will impact those that would have applied
for an interruptible water right since they will now not be
issued a water right in fully closed basins unless they can mit-
igate, or demonstrate no impacts on instream flow. In gen-
eral, it is difficult to determine the cost impact of this require-
ment since it depends on the number of surface water with-
drawals or wells proposed to be installed in the future, the
required quantity of water, and cost of other options such as
purchases or leases of existing rights. For businesses that
require water for location specific activities, this might
change the highest-valued use of theland. Evaluation of past
permitted uses by businesses indicates that the predominant
uses are for domestic and irrigation.® In these areas, domestic
uses can still be served by individual wells through the reser-
vation. Future irrigation uses would likely not be impacted
too much under the proposed rule since permits would
already likely be interruptible.

Costs associated with the reservation include the reduced
ability to use water for outdoor use. This is considered in sec-
tion 2. The cost to connect to an existing water system will
range from $8,000-$35,000 for those businesses required to
connect. However, some of that cost (all, in some cases) will
likely be returned via latecomer agreements and the applicant
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will avoid the cost of constructing a well which is approxi-
mately $7,000 depending on the depth, geology, etc.® After
the rule is effective, those businesses that operate on a well
that will be required to connect to an expanding water sys-
tem, costs are likely to vary between $8,000 and $35,000 for
connection, but there will be an increased cost to abandon the
existing well. In general, it would seem likely that businesses
would find it in their interest to connect to an existing water
system under the requirement.”

The cost associated with reducing any transfers will be
the difference in value the proposed user and seller placed on
the water. This will vary with the applicants, water uses,
transfer conditions, value of water in the business product
and the businesses.

2. REVENUE IMPACTS AND DISTRIBUTION OF COSTS.

INTRODUCTION: RCW 19.85.040 requires that addi-
tional analysis of impacts be provided. Specifically, the anal-
ysis should include whether compliance with this rule will
cause businesses to lose sales or revenue and whether the pro-
posed rule will have a disproportionate impact on small busi-
ness. This section evaluates the proposed rule in light of
these requirements.

REVENUE IMPACTS: Increased compliance costs for
businesses will likely impact those that require water for their
processes or that will rely on permit-exempt wells for land
development. Some additional costs may also be imposed for
those businesses that are required to connect to public water
systems. The rule will only affect future water rights and
transfers and in most cases the impact will be borne by those
businesses that own property with the potential to be devel-
oped. Firms that develop land for their own use or for sale as
residential land may experience a reduction in land value
associated with the reduced availability of water. The esti-
mated cost of outdoor use restrictions to users of permit
exempt wells is likely to be between $3 and $35 per year per
well. Capitalizing this over time yields a reduction in value
of between $44 and $545 per well® This is the lost revenue
that would be experienced by any firm that owns developable
property likely to be served by an exempt well. For those
business [businesses] using conditioned water right permits,
the restrictions on use during low flows will impose a cost
varying with the volume and use forgone. Other impacts
(e.g. connection requirements, restriction on transfers, etc.)
will also tend to raise costs. To the extent that increased costs
yield increased prices, gross revenues will likely be reduced.

DISTRIBUTION OF COMPLIANCE COSTS: The impacts of
the proposed rule related to the reservation and closures will
likely be experienced by existing property owners without
existing water rights. Assessing the impact of the rule and
proportionality for small and large business involves evalua-
tion of the ownership structure of existing parcels in the
watershed.® To determine proportionality, all existing prop-
erties within the watershed were analyzed. The number of
business-owned developable properties was determined, and
this was evaluated to determine those likely to be served by
exempt wells in the future. The result was a record of exist-
ing business owners, parcel size and current land use and
zoning that allowed for projection of the number of wells that
could be developed. The ownership data was then matched
with Washington State Employment Security (ESD) records
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to determine the size (i.e., number of employees) of firms.
This allowed for an analysis that evaluated alternative devel-
opment scenarios. It is possible that no land would be devel-
oped, that all is developed or any of a multitude of combina-
tions in between. The results assuming full-development by
all business-owned parcels is provided in Table 2.1.

Table 2.1. Compliance Costs for
Business-Owned Exempt Well Development

Average Average Median
Employment Cost per Cost per
Number (No. of Employee!!| Employee
of Firms'®| Employees) $ (£3]
Small Firms 55 6-15 $580- $70-
$7,183 $863
Iarge Firms 17 475-795 $2-$19 $2-319

As can be seen from above the impacts appear to be
greater on a cost per employee basis for smaller firms than for
larger firms with a cost/employee ratio for small to large
firms of 1:35 using the median cost per employee. This result
is conditional on all parcels developing the maximum num-
ber of exempt wells. If firms develop the same number of
wells or if small firms are the only firms to develop, then the
costs would also be disproportionate. If large firms were the
only [ones] to develop, then this may not be the case.??

An analysis was also carried out to determine the propor-
tionality of impacts on permitted surface and groundwater
users. It determined that all businesses that previously
applied for permits for surface or groundwater use (since
1985) were small firms. Other cost impacts such as profes-
sional services, etc. are likely to be higher cost (on a per
employee basis) for small firms than for large.

CONCLUSIONS: As described above, there will likely be
an impact to some businesses in the watershed from the pro-
posed rule. It is likely that some firms will experience
increased compliance costs associated with restrictions on
water use, increased metering requirements, and water line
extension costs. In general, the impacts are likely to be dis-
proportionately borne by smaller firms as measured on a cost
per employee basis.

3. ACTIONS TAKEN TO REDUCE THE IMPACT ON SMALL BUSI-
NESS.

As described above, the proposed rule could lead to
impacts that could affect some of the businesses in the water-
shed. It appears this may disproportionately impact small
businesses. In crafting the proposed instream flow rule, ecol-
ogy has actively attempted to reduce, modify or eliminate
substantive regulatory requirements to all entities in the
watershed. For example, in a previous draft of the rule, ecol-
ogy considered prohibiting all outdoor uses of water during
low flow periods. The proposed rule allows some outdoor
watering which will reduce the impacts to small businesses
proportionately more than large businesses. There are no
record-keeping or reporting requirements or inspections and
compliance timetables and fine schedules were not altered.

4. HOW WAS SMALL BUSINESS INVOLVED IN THE DEVELOP-
MENT OF THIS RULE?

This rule has been developed over a long period with
substantial public involvement. Several public meetings

Proposed

were held to discuss the language and the proposed rule was
posted on ecology's website. The filing of the CR-102 will
provide for official public hearings to consider the rule and an
opportunity for the business community to provide input.

5. LIST OF INDUSTRIES REQUIRED TO COMPLY.

No industries are required to comply with the proposed
rule unless they seck to obtain new water rights in the cov-
ered area. However, requirements affecting water use are
likely to translate into changes in property values based on
impacts to the highest valued uses in the watershed. As such,
existing business owners of undeveloped property are likely
to be the industries that will be required to "comply” either
directly in terms of attempting to acquire water or indirectly
in terms of changes in asset values. Therefore, the following
list is provided indicating standard industrial codes (SIC)
codes for existing developable properties in the Stillaguamish
watershed' and based on previous water right permit data.

Table 5.1. Industries Likely Required

to Comply with the Rule
SIC SIC
Code Description Code Description
1442 Construction sand & 5154 Livestock
gravel
1521 Single-family housing | 5193 Flowers & florists' sup-
construction plies
1794 Excavation work 5261 Retail nurseries and gar-
den stores
2011 Meat packing plants 5261 Retail nurseries and gar-
den stores
2038 Frozen specialties, nec | 6021 National commercial
banks
2411 Logging 6211 Security brokers and
dealers
2421 Sawnmills and planing 6531 Real estate agents and
mills, general managers
2621 Paper mills 6552 Subdividers and devel-
opers, nec
2653 Corrugated and solid 7032 Sporting and recre-
fiber boxes ational camps
2676 Sanitary paper products | 7999 Amusement and recre-
ation, nec
4011 Railroads, line-haul 8051 Skilled nursing care
operating facilities
4612 Crude petroleum pipe- | 8121 Unassigned
lines
4911 Electric services 8322 Individual and family
services
4941 Water supply 8399 Social services, nec
4952 Sewerage systems 8611 Business associations
5031 Lumber, plywood, and | 8641 Civic and social organi-
millwork zations
5032 Brick, stone and related | 8661 Religious organizations
materials
5099 Durable goods, nec 8731 Commercial physical
research
5114 Unassigned 8733 Noncommercial
research organizations
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! Due to size limitations relating to the filing of documents with the code
reviser, the SBEIS does not contain the appendices that further explain ecol-
ogy’s analysis. Additionally, it does not contain the raw data used in this
analysis, or all of ecology's analysis of this data. However, this information
is being placed in the rule-making file, and is available upon reguest.

2 Currently, permit-exempt well users can use up to 5,000 GPD during all
periods assuming they meet the other requirements of chapter 90.44 RCW.
3 Other entities may already require connection. For example, the Skagit
County critical areas ordinance requires connection to public water systems
to protect low flows under specific conditions.

4 This would not include water rights issued to individuals for business pur-
poses.

3 Since 1985, ecology annually issues approximately one permit to business
entities with the majority of those issued prior to 1996.

6 Cost estimate assumes sixty foot deep well through sand and gravel.

7 The existing rule also negates this requirement if costs are more than dou-
ble the cost of constructing a well.

8 Calculation assumes a 2.7% real discount rate. Discussion of this calcula-
tion can be found in the benefit-cost analysis.

9 Business-owned developable parcels make up approximately 22% (Skagit
County) and 21% (Snohomish County) of the total area in the counties
located in the watershed.

10 The total number of firms represents all businesses located in the county
listed as owner of the parcel and where ESD data could be located.

! Cost comparisons use the largest 10% of firms required to comply.

12 For Skagit County, the firm size and cost structure is such that all possible
development scenarios involving at least one small parcel developing for the
parcels considered result in disproportionate impacts.

13 The table was constructed based on data provided by the Skagit and Sno-
homish County Assessors and by the Washington State Employment Secu-
rity Department.

A copy of the statement may be obtained by contacting
Stephen Hirschey, 3190 160 Avenue S.E., Bellevue, WA
98008, phone (425) 649-7066, fax (425) 649-7098, e-mail
shird61 @ecy.wa.gov, or by visiting www.ecy.wa.gov/laws-
rules/activity/wac173505.html.

A cost-benefit analysis is required under RCW
34.05.328. A preliminary cost-benefit analysis may be
obtained by contacting Stephen Hirschey, 3190 160 Avenue
S.E., Bellevue, WA 98008, phone (425) 649-7066, fax (425)
649-7098, e-mail shird61 @ecy.wa.gov, or by visiting www.
ecy.wa.gov/laws-rules/activity/wac173505.html.

February 16, 2005
Polly Zehm
Deputy Director

Chapter 173-505 WAC

INSTREAM RESOURCES PROTECTION AND
WATER RESOURCES PROGRAM

Stillaguamish River Basin
Water Resources Inventory Area (WRIA) 5

NEW SECTION

WAC 173-505-010 General provisions—Authority
and applicability. (1) This chapter is adopted under the
authority of the Water Resources Act of 1971 (chapter 90.54
RCW), Minimum Water Flows and Levels Act (chapter
90.22 RCW), Water Well Construction Act (chapter 18.104
RCW), Water resource management (chapter 90.42 RCW),
Regulation of public ground waters (chapter 90.44 RCW),
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and Water resources management program (chapter 173-500
WAC).

(2) This chapter applies to the use and appropriation of:

(a) All surface waters that drain within the Stillaguamish
River basin, also known as water resources inventory area
(WRIA) 5, including its tributaries and areas adjacent to the
mouth of the Stillaguamish River that drain to salt water; and

(b) All ground water hydraulically connected with sur-
face waters of the Stillaguamish River basin. Existing studies
indicate a substantial likelihood that all waters within WRIA
5 are in hydraulic continuity with the surface waters covered
herein, and therefore all such waters are presumed for the
purposes of this chapter to be in hydraulic continuity with
such surface waters.

(3) This chapter shall not affect existing water rights,
including perfected riparian rights or other appropriative
rights existing on the effective date of this chapter, unless
otherwise provided for in the conditions of the water right in
question.

(4) This chapter shall also not affect federal Indian and
non-Indian reserved rights. The Stillaguamish Tribe of Indi-
ans and the Tulalip Tribes reserve the right to a claim for a
treaty-derived off-reservation instream flow right with senior
priority. The extent of such rights can only be adjudicated in
federal or state court.

(5) This chapter does not limit the department's authority
to establish instream flow requirements or conditions under
other laws, including hydropower licensing under RCW
90.48.260.

(6) In accordance with RCW 90.54.090, all agencies of
state and local government, including counties and municipal
and public corporations, shall, whenever possible, carry out
powers vested in them in manners which are consistent with
this chapter.

(7) In administering and enforcing this chapter, the
department's actions shall be consistent with the provisions of
chapter 90.54 RCW.

NEW SECTION

WAC 173-505-020 Purpose. (1) The purpose of this
chapter is to retain perennial rivers, streams, and lakes in the
Stillaguamish River basin with instream flows and levels
necessary to protect and preserve wildlife, fish, scenic, aes-
thetic, recreation, water quality and other environmental val-
ues, navigational values, and stock water requirements.

(2) The chapter creates a reservation of adequate and
safe supplies of potable water to satisfy human domestic
needs, and a reservation for stock watering.

(3) This chapter sets forth the department's policies to
guide the protection, utilization and management of Still-
aguamish River basin surface water and interrelated ground
water resources. It establishes instream flows and closures,
and sets forth a program for administration of future water
allocation and use.

NEW SECTION

WAC 173-505-030 Definitions. For the purposes of
this chapter, the following definitions shall be used:
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(1) "Allocation'" means the designating of specific
amounts of water for specific beneficial uses.

(2) "Appropriation" means the process of legally
acquiring the right to specific amounts of water for beneficial
uses, as consistent with the requirements of the ground and
surface water codes and other applicable water resource stat-
utes. This term refers to both surface and ground water right
permits and to ground water withdrawals otherwise exempted
from permit requirements under RCW 90.44.050.

(3) "Consumptive use' means a use of water that
diminishes the amount or quality of water in the water source.

(4) "Department'’ means the Washington state depart-
ment of ecology.

(5) "Domestic water use'’ means, for the purposes of
administering WAC 173-505-090, potable water to satisfy
the human domestic needs of a household or business, includ-
ing water used for drinking, bathing, sanitary purposes, cook-
ing, laundering, and other incidental uses. Outdoor watering
shall be limited to an area not to exceed a total of 1/12th of an
acre, or three thousand six hundred thirty square feet, for all
outdoor uses for each individual domestic water use. Under
all circumstances, total outdoor watering for multiple resi-
dences under the permit exemption (RCW 90.44.050) shall
not exceed one-half acre.

(6) "Instream flow'' means a stream flow level set in
rule that is required to protect and preserve fish, wildlife, sce-
nic, aesthetic and other environmental values, and naviga-
tional values. The term "instream flow" means a base flow
under chapter 90.54 RCW, a minimum flow under chapter
90.03 or 90.22 RCW, or a minimum instream flow under
chapter 90.82 RCW.

(7) ""Mitigation plan'’ means a scientifically sound plan
voluntarily submitted by a project proponent to offset the
impacts of a proposed water use and approved by the depart-
ment. A mitigation plan can be submitted to the department
for a stream, basin, reach, or other area. A mitigation plan
must show that the withdrawal with mitigation in place will
not impair existing water rights, including instream flow
rights, or diminish water quality. The plan must provide mit-
igation for the duration of the water use.

(8) "Nonconsumptive use'' means a use of water that
does not diminish the amount or quality of water in the water
source.

(9) Permit-exempt withdrawals’ or "permit exemp-
tion'' means a ground water withdrawal exempted from per-
mit requirements under RCW 90.44.050, but which is other-
wise subject to the ground water code.

(10) ""Public water system' means any system estab-
lished under RCW 43.20.260 which provides water for
human consumption through pipes or other constructed con-
veyances, excluding a system serving only one single-family
residence and a system with four or fewer connections all of
which serve residences on the same farm. This term includes
group domestic systems.

(11) "Reservation' means an allocation of water for
future beneficial uses. The priority date of a given allocation
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(13) "Timely and reasonable manner'’ means potable
water service can be provided by a purveyor within one hun-
dred twenty days of a purveyor's written approval of the
request for service, to a property located within the public
water system and within five hundred feet of the purveyor's
water pipe line. The department may determine that water
service is unreasonable if the applicant for service provides
sufficient information to show that the capital cost of connec-
tion would be more than twice the cost of an individual alter-
native source.

(14) "Withdrawal' means the appropriation or use of
ground water, or the diversion or use of surface water.

NEW SECTION

WAC 173-505-040 Establishment of stream manage-
ment units. The department hereby establishes the following
stream management units.

Table 1
Stream Management Unit Information
(N.F. is North Fork; S.F. is South Fork)

Control Point

by River Mile
(RM) or Lati-
tude North
Stream (Lat.) and Stream
Management Unit Longitude Management
Name West (Long.) Reach
Stillaguamish Main- | Stillaguamish [ From the mouth at
stem River nr Sil- Port Susan to the
vana Ecology | confluence of the
Station N.F. of the Still-
#05A070 RM | aguamish River
11.2 Lat. 48 11 | and the S.F. of the
49.5, Long. 122 | Stillaguamish
12 32 River.

North Fork (N.F.) Stillaguamish River:

N Stillaguamish | USGS Station | From confluence
River at Arlington, |#12167000RM | with the S.F. Still-

WA 6.5Lat. 48 15 | aguamish to river
42,Long. 122 | mile 17.6.
02 47
N.E Stillaguamish | Ecology Station | From river mile
River at Oso #05B090 RM 17.6 to headwa-
17.6 Lat. 48 16 | ters.
21,Long. 122
5317

South Fork (S. F.) Stillaguamish River:

is the same as the effective date of the reservation. S.F. Stillaguamish | RM 24.4 From confluence
(12) "'Stream management unit'’ means a stream seg- River with the N.F. Still-

ment, reach, or tributary used to describe the part of the rele- aguamish River to

vant stream to which a particular instream flow level applies. RM 34.9.
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Control Point Control Point

by River Mile by River Mile

(RM) or Lati- (RM) or Lati-

tude North tude North
Stream (Lat.) and Stream Stream (Lat.) and Stream
Management Unit Longitude Management Management Unit Longitude Management
Name West (Long.) Reach Name West (Long.) Reach

S.F. Stillaguamish | USGS Station | From S.F. Still- Deer Creek nr Oso | Ecology Station | From mouth to
River at Granite #12161000 aguamish River at #05CO90RM | headwaters,
Falls, WA RM 34.9 Lat. RM 34.9 to head- 1.3Lat. 48 17 | including tributar-

4806 12, Long. | waters. 03, Long. 121 | ies.

1215707 55135
Stillaguamish River Tributaries: Brooks Creek At Brooks From mouth to
Church Creek nr Ecology Station | From mouth to Creek Rd. headwaters,
Stanwood #05L070 RM 3 | headwaters, Bridge RM 0.3 | including tributar-

Lat. 48 14 54, | including tributar- ies.

Long. 122 18 ies. Montague Creek At Hwy 530 From mouth to

48 bridge RM 0.3 | headwaters,
Glade Bekken At the Sylvania | From mouth to including tributar-
Creek - stream 0030 | Terrace Rd. headwaters, ies.

crossing RM including tributar- Rollins Creek Off C Post off | From mouth to

0.5 ies. Hwy 530 about | headwaters,
Portage Creek At 208th St. NE | From mouth to RM 1.0 including tributar-

& 66th Ave. headwaters, ies.

crossing RM including tributar- Boulder River nr Ecology Station | From mouth to

7.0 ies. mouth #05J060 RM headwaters,
Fish Creek At Sill Rd. From mouth to 0.5Lat.48 16 | including tributar-

crossing RM [ headwaters, 40, Long. 121 | ies.

2.0 : including tributar- 46 52

ies. French Creek At Hwy 530 From mouth to

Pilchuck at Bridge | Ecology Station | From mouth to bridge RM 0.4 | headwaters,
626 #05D070 RM | the Campground including tributar-

0.5Lat.48 12 | Bridge, including ies.

49, Long. 122 | tributaries. Segelson Creek At Swede From mouth to

1303 Haven Rd. headwaters,
Pilchuck Creek Ecology Station | From Camp- bridge off Hwy | including tributar-
above Lake Creek [#05D150RM | ground Bridge to S30RM 0.3 ies.

17 Lat. 48 20 headwaters, Furland Creek At Hwy 530 From mouth to

35,Long. 122 | except Lake bridge RM 0.2 | headwaters,

03 23 Cavanaugh. including tributar-
Pilchuck Creek Tributaries: ies.
Lake Creek nr Ecology Station | From mouth to Ashton Creek At Hwy 530 From mouth to
mouth #0SK060RM | headwaters, bridge RM 0.2 | headwaters,

0.2 Lat. 4820 | including tributar- including tributar-

29,Long. 122 | ies, except Lake ies.

0318 Cavanaugh. Grant Creek At Hillis Rd. From mouth to
North Fork (N. F.) Stillaguamish River Tributaries: bridge off Hwy | headwaters,
Squire Creek at Ecology Station | From mouth to S30RM 0.1 ?ncluding tributar-
Squire Creek Park | #05HO70RM | headwaters, 16s.

1.2 Lat. 48 16 |including tributar- Rock Creek AtRM 1.1 From mouth to

13, Long. 121 | ies. headwaters,

4017 including tributar-

1€s.
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Control Point

by River Mile
(RM) or Lati-
tude North
Stream (Lat.) and Stream
Management Unit Longitude Management
Name West (Long.) Reach
Koonz Creek - At WDFW From mouth to
Stream 0138 bridge RM 1.5 | headwaters,
including tributar-
ies.
Harvey Creek At side road From mouth to
crossing of headwaters,
Grandview Rd. |including tributar-
RM 1.5 ies.

South Fork (8. F.) Stillaguamish River Tributaries:

Jim Creek at Whites
Road

Ecology Station
#05G070 RM

From mouth to
headwaters,

3.3Lat. 48 10 | including tributar-
41,Long. 122 |ies.
03 07
Siberia Creek, tribu- | At mouth near | From mouth to
tary to Jim Creek 131st Ave. NE, [ headwaters,
RM 0.0 ‘including tributar-
ies.
Canyon Creek nr Ecology Station | From mouth to
Masonic Park #05F080 RM headwaters,
5.0Lat. 48 07 | including tributar-
17,Long. 121 |ies.
54 17
Armstrong Creek At Harvey From mouth to
Creek Rd. headwaters,
crossing RM including tributar-
1.0 ies.
Jordan Creek AtJordanRd. | From mouth to
gr ‘I’SS‘ ng RM headwaters,

including tributar-
ies.

Tiger Creek - stream
0363

Near Masonic
Park, RM 1.6

From mouth to
headwaters,
including tributar-
ies.

NEW SECTION

WAC 173-505-050 Establishment of instream flows.
(1) Instream flows established in this section protect stream
flows from future withdrawals, and preserve flow levels that
are necessary to protect wildlife, fish, water quality, scenic,
aesthetic and other environmental values, navigational val-
ues, and stock watering requirements.

(2) Instream flows established in this section are water
rights with a priority date the same as the effective date of this
chapter.

(3) Instream flows are expressed in cubic feet per second
(cfs). These flows are measured at the control points identi-
fied in WAC 173-505-040 and apply to the stream manage-
ment reach. The instream flow provisions for any water right
located in a stream management unit shall specifically
describe the instream flow levels for the control station in that
unit and shall refer generally to other downstream instream
flow requirements that may also become controlling and crit-
ical to the use of water under such right.

(4) Instream flows are to be protected from impairment
by junior water rights. Except as provided in WAC 173-505-
080, 173-505-090, and 173-505-110, junior water rights shall
be exercised only when flow conditions provide enough
water to satisfy senior rights, including the instream flows set
in this chapter. Withdrawals of water that would conflict
with the established instream flows shall be authorized only
in those situations where it is clear that overriding consider-
ations of the public interest will be served.

(5) Stream flow requirements on existing water rights are
not modified by this chapter. Existing water rights that
include a provision that water use will be subject to future
instream flows are now subject to the instream flows estab-
lished in WAC 173-505-050.

(6) Instream flows are established for the stream man-
agement units in WAC 173-505-040, as follows:

Table 2
Instream Flows for the Mainstem and North and South Forks, Stillaguamish River
(in cubic feet per second) (RM=River Mile)

Ecology Station  USGS Station Ecology Station USGS Station
#05A070 #12167000 #05B090 #12161000
Stillaguamish North Fork Still-  North Fork Still- South Fork Still-  South Fork Still-
Month Day RMI11.2 aguamish RM 6.5 aguamishRM 17.6 aguamish RM 24.4 aguamish RM 34.9
Jan. 1-31 2200 1200 915 1800 1200
Feb. 1-29 2000 1200 850 1600 1200
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Ecology Station ~ USGS Station Ecology Station _ USGS Station
#05A070 #12167000 #05B090 #12161000
Stillaguamish North Fork Still-  North Fork Still- South Fork Still- South Fork Stili-
Month Day RMI11.2 aguamish RM 6.5 aguamish RM 17.6 aguamish RM 24.4 aguamish RM 34.9
Mar. 1-15 2000 1300 850 2250 1600
16-31 2000 1300 915 2250 1600
Apr. 1-30 2000 1300 915 2000 1600
May 1-31 2000 1300 915 2000 1600
Jun. 1-15 2000 1300 915 1200 1060
16-30 2000 1400 650 1200 1060
Jul. 1-15 2000 1100 600 1150 1060
16-31 2000 800 500 750 700
Aug. 1-15 1700 800 425 750 700
16-31 1700 800 500 750 700
Sep. 1-15 1700 800 700 775 700
16-30 1700 800 850 775 700
Oct. 1-15 1700 800 870 1250 1200
16-31 1700 800 870 1900 1700
Nov. 1-15 2200 950 915 2300 1800
16-30 2200 950 915 2300 1800
Dec. 1-31 2200 . 1300 915 2500 1800
Table 3
Instream Flows for Tributaries of
the Mainstem and North and South Forks Stillaguamish River Basin
(in cubic feet per second) (RM=River Mile)
RM 0.5 RM 17 RM12 RM33 RM 5.0 RM 0.3 RM 13 RM 0.3
Pilchuck  Pilchuck Squire Jim Canyon Lake Deer Brooks
Month Day Creek Creek Creek Creek Creek Creek Creek Creek
Jan. 1-31 170 98 200 250 525 21 411 39
Feb. 1-29 170 98 200 250 450 21 411 39
Mar. 1-15 170 98 280 250 450 21 474 68
Mar. 16-31 170 98 280 250 450 21 474 68
Apr. 1-30 170 98 280 250 450 21 474 68
May 1-31 170 98 280 250 450 21 474 68
Jun. 1-15 170 98 280 250 450 21 313 45
Jun. 16-30 170 98 280 250 350 21 313 45
Jul. 1-31 170 98 200 250 350 21 195 45
Aug. 1-31 140 98 200 250 350 21 88 17
Sep. 1-30 170 98 200 250 400 21 353 17
Oct. 1-31 170 98 200 250 525 21 617 39
Nov. 1-15 170 98 160 250 525 21 411 39
Nov. 16-30 170 98 160 250 525 21 411 39
Dec 1-31 170 98 160 250 525 21 411 39
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Table 4
Instream Flows for Tributaries of

the Mainstem and North and South Forks Stillagnamish River Basin
(in cubic feet per second) (RM=River Mile)

RMO0.3 RM 1.0 RM 0.5 RM 0.4 RM 0.3 RMO0.2 RM02 RMOI
o= Montague Rollins Boulder French Segelson  Furland  Ashton Grant
5 Month  Day Creek Creek Creek Creek Creek Creek Creek Creek
=4 |Jan. 1-31 29 47 167 56 47 33 34 67
8l | Feb. 1-29 29 47 167 56 47 33 34 67

Mar. 1-15 53 80 203 73 79 44 46 87
Mar. 16-31 53 80 203 73 79 44 46 87
Apr. 1-30 53 80 203 73 79 44 46 87
May 1-31 53 80 203 73 79 44 46 87
Jun. 1-15 35 53 134 48 52 29 30 57
Jun. 16-30 35 53 134 48 52 29 © 30 57
Jul. 1-31 35 53 134 48 52 29 30 57
Aug. 1-31 12 20 154 18 20 10 10 23
Sep. 1-30 12 47 250 84 47 49 51 101
Oct. 1-31 29 47 167 84 47 49 51 101
Novw. 1-15 29 47 167 56 47 33 34 67
Nov. 16-30 29 47 167 56 47 33 34 67
Dec 1-31 29 47 167 56 47 33 34 67
Table 5
Instream
Flows for Tributaries of
the Mainstem and North and South Forks Stillaguamish River Basin
(in cubic feet per second) (RM=River Mile) ‘
RM 3.0 RM 0.5 RM7.0 RM2.0 RM 1.1 RM 1.5
Glade
Church Bekken Portage Fish Rock Koonz

Month Day Creek Creek Creek Creek Creek Creek
Jan. 1-31 24 10 11 16 29 19
Feb. 1-29 24 10 11 16 29 19
Mar. 1-15 43 21 22 30 53 36
Mar. 16-31 43 21 22 30 53 36
Apr. 1-30 43 21 22 30 53 36
May 1-31 43 21 22 30 53 36
Jun. 1-15 28 14 14 20 35 24
Jun. 16-30 28 14 14 20 35 24
Jul. 1-31 28 14 14 20 35 24
Aug. 1-31 10 4 4 6 12 8

Sep. 1-30 10 4 4 6 29 19
Oct. 1-31 24 10 11 16 29 19
Now. 1-15 24 10 11 16 29 19
Nov. 16-30 24 10 11 16 29 19
Dec 1-31 24 10 11 16 29 19
Proposed [104]
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Table 6
Instream Flows for Tributaries of
the Mainstem and North and South Forks Stillaguamish River Basin
(in cubic feet per second) (RM=River Mile)

WSR 05-05-094

RM 15 RM 1.0 RM 0.1 RM 1.6 RM 0.0

Month Day Harvey Creek Armstrong Creek Jordan Creek  Tiger Creek  Siberia Creek
Jan. 1-31 9 34 18 27 37

Feb. 1-29 9 34 18 27 37

Mar. 1-15 6 46 34 48 49

Mar. 16-31 6 46 34 48 49

Apr. 1-30 6 46 34 48 49

May 1-31 4 46 34 48 49

Jun. 1-15 4 30 22 32 32

Jun. 16-30 4 30 22 32 32

Jul. 1-31 4 30 22 32 32

Aug. 1-31 4 10 7 11 11

Sep. 1-30 4 51 18 11 27

Oct. 1-31 4 51 18 11 55

Nov. 1-15 9 34 18 27 37

Nov. 16-30 9 34 18 27 37

Dec 1-31 9 34 18 27 37
NEW SECTION water available for the time periods specified. These with-

WAC 173-505-060 Lakes and ponds. RCW 90.54.-
020(3) provides, in part, that the quality of the natural envi-
ronment shall be protected, and where possible, enhanced,
and lakes and ponds shall be retained substantially in their
natural condition. The department has determined that fur-
ther consumptive withdrawals would impact the lakes and
ponds of the Stillaguamish River basin. Therefore, surface
withdrawals from all lakes and ponds shall be limited to sin-
gle in-house domestic uses not to exceed one hundred fifty
gallons per day per residence. :

NEW SECTION

WAC 173-505-070 Stream closures. (1) The depart-
ment determines that, based on historical and current low
flows and uses, no water is available for additional year-
round appropriation from the streams and tributaries in the
Stillaguamish River basin. All unappropriated water from
the streams and rivers is hereby appropriated for purposes of
protecting and preserving fish and wildlife and other instream
values, as of the date of this chapter. Therefore, the depart-
ment closes all the rivers and streams in the Stillaguamish
River basin, including ground water hydraulically connected
to those surface waters, to any further appropriations.

(2) Exceptions to the closures and instream flow require-
ments are provided in WAC 173-505-070(3), 173-505-080,
173-505-090 and 173-505-110.

(3) The department finds that there is some water above
the instream flows at specific locations and times of year that
could be captured for storage or other projects that do not
require year-round, noninterruptible water supplies. There-
fore, the water sources described in the table below have

[105]

drawals are subject to the instream flows established in WAC
173-505-050 and the maximum allocations defined in WAC

173-505-100(2).

Table 7
Water Source and Open Periods*

Water Source

Open Period

Stillaguamish River from its
multiple mouths at Port
Susan to the confluence of
N.F Stillaguamish River and
S.F. Stillaguamish River
(RM O to 17.8).

October 16-June 30

N.F. Stillaguamish, from

RM 0 (its confluence with
the S.F. Stillaguamish) to
river mile 17.6.

October 16-June 30

N.F. Stillaguamish River,
from RM 17.6 to its headwa-
ters.

November 1-June 30

S.F. Stillaguamish River
from its confluence with the
N.F. Stillaguamish River
(RM 17.8) to RM 34.9.

November 1-June 15

Pilchuck Creek from mouth
to RM 16.4 (confluence of
Bear Creek).

October 16-May 31

Squire Creek from mouth to

its headwaters.

November 1-February 15,

and May 1-June 30
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Open Period
December 1-May 31

Water Source
Canyon Creek from mouth to
RM 11.8 (confluence of N.E.
Canyon Creek and S.F. Can-
yon Creek).

N.F. is North Fork

RMis
river mile

S.F.is
South Fork

*Tributaries to the water sources are excluded from the

open period unless specifically listed.

NEW SECTION

WAC 173-505-080 Future stock watering. (1) Consis-
tent with RCW 90.22.040, the department retains one cubic
foot per second of surface water for future stock watering
pursuant to the following requirements:

(a) This surface water flow is available to satisfy stock
watering requirements for stock on riparian grazing lands
which drink directly from streams, lakes or other public
waters. Appropriation or use of water from the reservation
for stock watering shall be limited to the land base and carry-
ing capacity of the grazing lands next to the stream or water
course. The reservation shall not be available for feedlots
and other activities which are not related to normal grazing
land uses.

(b) The department encourages existing riparian stock
water right holders to remove livestock from streams for the
purpose of protecting water quality and stream habitat.
Under these circumstances, no water right change application
is required, as long as all of the following conditions are met:

(i) Small amounts of water are diverted (screened and
piped) to nearby stock water tanks for consumption by live-
stock;

(ii) Stock water tanks shall be located close to the surface
water source, and have as short a bypass reach as possible,
while providing protection to the water body, stream bank
and associated vegetative zone;

(iii) If a float or demand type valve is not used, the tank
overflow must return to the same source, at or near the point
of diversion;

(iv) The stock tank must serve stock, which normally
range that parcel of property; and

(v) The quantity of water consumed from the stock tank
should not exceed the quantity consumed if the stock drank
directly from the stream.

(c) The decision by a person to divert stock water from
the stream and into a tank does not constitute an adjudication
of any claim to the right to the use of the water, as between
the claimant and the state, or as between one or more water
use claimants and another or others.

(2) The department reserves two acre-feet per year of
ground water for future stock watering of up to five thousand
gallons per day for individual users.

(3) The department will maintain an estimate of the
amount of water used from the reservation, and reserves the
right to require metering and reporting of water use to ensure
compliance with the conditions of use for stock watering
under this section.

Proposed
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NEW SECTION

WAC 173-505-090 Reservation of permit-exempt
ground water for future domestic uses. (1) The department
has weighed the public interest supported by providing a lim-
ited amount of water for domestic uses with the potential for
negative impact to instream flow resources. The department
finds that the public interest advanced by this limited reserva-
tion clearly overrides the small potential for negative impacts
on instream resources (RCW 90.54.020 (3)(a)).

Based on this finding, the department hereby allocates a
total amount of water not to exceed five cubic feet per second
(5 cfs) to provide adequate and safe supplies of water for
year-round future domestic uses. Of that 5 cfs, the reserva-
tion is further defined by limits on the amount of reserved
water that can be withdrawn from the North and South Forks
of the Stillaguamish River, as identified in the following
table.

This reservation of ground water is not subject to the
instream flows established in WAC 173-505-050 or the
stream closures established in WAC 173-505-070.

Table 8
Allocation of Reservation as Measured
at Specified River Miles

Amount of Water
Available, Measured in

Cubic Feet per Second
Water Source (cfs) and Gallons
(RM - River Mile) per Day (gpd)
Stillaguamish River at RM | 5 cfs or 3.23 million gpd

11.2

Of that S cfs, the following maximums may be taken
from the specified locations:

North Fork Stillaguamish
River at RM 6.5

South Fork Stillaguamish

2 cfs or 1,292,544 gpd

1.5 cfs or 969,408 gpd

River at RM 24.4

(2) Use of water under the reservation is available only if .

all the conditions set forth in this section are fully complied

with. Conditions for use of the reservation water are:

(a) The water reserved shall be for ground water uses
exempt from a water right permit application. This reserva-
tion can provide water for either single or small group domes-
tic uses, as defined in WAC 173-505-030(5).

(b) This reservation of ground water shall not exceed
3.23 million gallons of water per day (5 cfs).

(c) Domestic water use shall meet the water use effi-
ciency standards of the uniform plumbing code as well as any
applicable local or state requirements for conservation stan-
dards.

(d) This reservation shall only be applicable in areas
where all of the following conditions exist:

(i) An ordinance or other administrative action is estab-
lished by the appropriate city or county that provides that the
same requirements as (a), (b), (c), (e), (), (g) and (h) of this
subsection shall be conditions within a building permit or
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subdivision approval if the water adequacy finding for such
permit or approval is based upon the reservation contained
herein;

(ii) It shall be the responsibility of an applicant for a
building permit or subdivision approval seeking water under
the reservation to comply with the conditions in (a), (b), (c),
(e), (), (g) and (h) of this subsection and all other conditions
of this chapter.

(e) A new water withdrawal under this reservation is not
allowed in those areas where a public water system has been
established, and where the connection can be provided in a
timely and reasonable manner.

(f) If a public water system becomes available after the
effective date of this chapter to persons using water under the
reservation, and the connection can be provided in a timely
and reasonable manner, those persons must connect to the
public water system. Any such persons must take affirmative
action to connect to the public water system no later than one
hundred twenty days after receiving the department's written
order to cease and desist use of the well.

(g) Outdoor water use is limited to the watering of an
outdoor area not to exceed a total of 1/12th of an acre for all
outdoor uses under each individual domestic water use.
Under all circumstances, total outdoor watering for multiple
residences under the permit exemption (RCW 90.44.050)
shall not exceed one-half acre.

(h) The department reserves the right to require metering
and reporting of water use for single domestic users, if more
accurate water use data is needed for management of the res-
ervation and water resources in the area of the reservation.
All other ground water users under the permit-exemption
shall be required to install and maintain measuring devices, in
accordance with specifications provided by the department,
and report the data to the department.

(3) Once this chapter is adopted, the department will
promptly notify the appropriate county or counties, water
well contractors and the public of the restrictions on future
permitted and permit-exempt water withdrawals, availability
of water from the reservation and the specific requirements
that an applicant obtaining a building permit or subdivision
approval must comply with.

(4) The reservation is a one-time, finite amount of water.
Once the reservation is fully allocated, it is no longer avail-
able. Other water sources may be available only under the
provisions in WAC 173-505-110, 173-505-120, 173-505-130
and 173-505-140.

(a) The department shall notify the appropriate county,
in writing, when it determines that fifty percent, seventy-five
percent, and one hundred percent of the reservation has been
allocated. The department shall also issue a public notice
annually in a newspaper of general circulation for the region
that shows the amounts of reserved water that have been allo-
cated and what remains unallocated, as well as identifying
any water source that has been fully allocated and from which
water is no longer available under this reservation.

(b) The county or city shall provide ecology with an
annual report on the number of building permits and subdivi-
sion approvals that will use water from the reservation. This
report must also identify the type of use associated with each
approval.
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(5) If a water use is not in compliance with any condition
of this reservation, the department may take action consistent
with WAC 173-505-150.

(6) If existing county and city land use decisions, includ-
ing zoning changes and building permit and subdivision
approvals, allow for uses inconsistent with this chapter or for
increased densities that adversely affect small tributaries and
other flow-sensitive areas, the department may limit or
restrict the further use of the reservation. The department
will promptly notify the appropriate county or counties, water
well contractors and the public of any changes to use of the
reservation.

(7)(a) A record of all ground water withdrawals from the
reservation shall be maintained by the department. The
record will readily show both the allocated and unallocated
quantities of ground water that are in reserved status. For
accounting purposes, the department may use three hundred
fifty gallons per day (gpd) per residence or business as the
average water use value. This figure may be adjusted down
to one hundred seventy-five gpd if the residence or business
is served by an on-site septic system, to take recharge into
account.

(b) If an entity using water under this reservation subse-
quently abandons the withdrawal and notifies the department,
the water use may be credited back to the reservation.

NEW SECTION

WAC 173-505-100 Maximum allocations. (1) High
flows provide critical ecological functions such as channel
and riparian zone maintenance, flushing of sediments, and in
and out migration of fish. The protection of the frequency
and duration of higher ecological flows can be accomplished
by establishing a maximum amount of water/flow that can be
withdrawn from the stream above the instream flow levels.

(2) Therefore, the department determines that the total
consumptive withdrawals from existing and future water
rights in the Stillaguamish River basin during open periods
shall not exceed a total of 300 cubic feet per second (cfs) as
measured at USGS gauge #12167700, river mile 11.2. Of
that 300 cfs, the maximum allocation is further defined by
limits on the amount of water that can be withdrawn from
specified stream reaches, at specific times. Refer to the table
and map, below.

Table 9
Maximum Allocation

Water Source* Open Period

Stillaguamish River from its | October 16-June 30
multiple mouths at Port Maximum Allocation 300
Susan to the confluence of | cfs

N.FE Stillaguamish River and
S.F. Stillaguamish River
(RM 0to 17.8).

Of that 300 cfs, the following maximums may be taken

from the specified stream reaches at the specified times:

Proposed
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Water Source*

Open Period

Water Source*

Open Period

N.E Stillaguamish, from RM
0 (its confluence with the

October 16-June 30

Maximum Allocation 150

Canyon Creek from mouth to
RM 11.8 (confluence of N.F.

December 1-May 31

Maximum Allocation 40

ters.

cfs

S.F. Stillaguamish) to river | ¢fs Canyon Creek and S.F. Can- | ¢fs

mile 17.6. yon Creek).

N.F. Stillaguamish River, November 1-June 30 N.F. is North Fork S.F.is RM is
from RM 17.6 to its headwa- | Maximum Allocation 120 South Fork | river mile

S.F. Stillaguamish River
from its confluence with the
N.E Stillaguamish River
(RM 17.9) to RM 34 9.

November 1-June 15

Maximum Allocation 150
cfs

Pilchuck Creek from mouth
to RM 16.4 (confluence of
Bear Creek).

October 16-May 31

Maximum Allocation 50
cfs

Squire Creek from mouth to
its headwaters.

November 1-February 15,
and May 1-June 30

Maximum Allocation 20
cfs

* Tributaries to the water sources are excluded from the open period

unless specifically listed.

N.F. is North Fork; S.F. is South Fork; cfs is cubic feet per
second; confluence = the juncture of two or more flowing

streams

Figure 1
Maximum allocations for specific stream reaches (listed above) in the Stillaguamish River basin, measured at designated

control points
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(3) All water rights from the maximum allocation are
subject to the instream flows established in WAC 173-505-
050 and other applicable provisions in this chapter. Use of
the water must be consistent with the requirements of the sur-
face water code (chapter 90.03 RCW) and other applicable
statutory, administrative and case laws.

(4) The department will maintain a record of the amount
of water allocated from all water rights in the Stillaguamish
River basin, including those existing prior to the effective
date of this chapter. When the maximum allocation is fully
appropriated for any river, river reach, or stream, the depart-
ment shall notify the appropriate county, in writing. The
department shall also issue a public notice in a newspaper of
general circulation for the region stating the maximum allo-
cation is fully allocated.

NEW SECTION

WAC 173-505-110 Future permitting actions. (1)
Surface and ground water permits not subject to the instream
flows and closures established in WAC 173-505-050 and
173-505-070 may be issued if any of the following situations
apply: :

(a) The proposed use is nonconsumptive, and compatible
with the intent of this chapter.

(b) The applicant elects to submit a scientifically sound
mitigation plan, as defined in WAC 173-505-030(7), and it is
approved by the department. If monitoring of a mitigation
plan shows the mitigation is not effective, use of water under
the permit shall then be subject to the instream flows. In the
case of a closed stream, the use shall cease until a more effec-
tive mitigation plan is put in place.

(c) The proposed ground water use will not impair senior
water rights. Based on the hydrogeology of the basin, and the
location and depth where ground water withdrawals gener-
ally occur, future ground water withdrawals have a high like-
lihood of capturing water that would result in impacts to sur-
face water flows and levels in the Stillaguamish River basin.
Therefore, a ground water permit that is not subject to the
instream flows or closures may only be approved if an appli-
cant can demonstrate, through additional studies and techni-
cal analysis, and to the satisfaction of the department, that the
proposed use will not cause impairment to existing water
rights, including the instream flows set in this chapter.

(d) Before the department can approve a water right
application for a new public water system under (b) and (c) of
this subsection, the applicant must also demonstrate that there
are no other public water systems in the same proposed retail
service area that can provide water in a timely and reasonable
manner. If domestic potable water can be provided in a
timely and reasonable manner by another public water sys-
tem, the department shall reject the water right application.

(e) The proposed use is for a salmon recovery project
recommended for approval by the department of fish and
wildlife.

(2) All water right permits approved by the department
for a consumptive use from a water source with instream
flows established by this chapter and during open periods are
subject to those instream flows, as established in WAC 173-
505-050. In addition, the total appropriation cannot exceed
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the maximum allocation limits described in WAC 173-505-
100.

(3) No right to withdraw, divert or store the public sur-
face or ground waters of the Stillaguamish River basin that
conflicts with the provisions of this chapter will hereafter be
granted, except in cases where such rights will clearly serve
overriding considerations of the public interest, as stated in
RCW 90.54.020 (3)(a).

(4) All future surface and ground water permit holders
shall be required to install and maintain measuring devices, in
accordance with specifications provided by the department,
and report the data to the department in accordance with the
permit requirements. In addition, the department may require
the permit holder to monitor stream flows and ground water
levels.

NEW SECTION

WAC 173-505-120 Alternative sources of water. (1)
The legislature has long acknowledged that water supply and
availability around the state are becoming increasingly lim-
ited, particularly during summer and fall months and dry
years when demand is greatest. Growth and prosperity have
significantly increased the competition for this limited
resource (RCW 90.54.090 (1)(a)). This chapter provides lim-
ited exceptions for new uses in the Stillaguamish River basin.
However, there is a continuing need for ongoing and reliable
sources for new water uses. This need dictates the continued
development and use of alternative sources of water, such as:

* Reuse of reclaimed water;

* Artificial recharge and recovery;

» Multipurpose water storage facilities;

* Conservation and efficiency measures applied to exist-
ing uses and the transfer of saved water;

* Acquisition of existing water rights; and

* Establishment of a trust water rights program.

(2) Alternative sources of water of equal or better quality
than the proposed source can be used to improve stream
flows for fish, offset impacts of withdrawals on stream flows
and provide sources of water for future out-of-stream uses.

NEW SECTION

WAC 173-505-130 Establishment of trust water
rights program. (1) The department will establish a trust
water right program to facilitate the acquisition of existing
water rights through purchases, long-term leases, donations
and conserved water saved through state and federally funded
conservation projects.

(2) The determination of how much water should be allo-
cated between future out-of-stream uses and the restoration
and enhancement of instream flows will be made at the time
the water is acquired and deposited into the trust water rights
program.

NEW SECTION

WAC 173-505-140 Future changes and transfers. No
changes or transfers to existing surface or ground water rights
in the Stillaguamish River basin shall hereafter be granted
that conflict with the purposes or provisions of this chapter.
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Any change or transfer proposals can be approved only if
there is a finding that existing rights, including instream
flows hereby established, will not be impaired.

NEW SECTION

WAC 173-505-150 Compliance and enforcement. (1)
In accordance with RCW 90.03.605, in order to obtain com-
pliance with this chapter, the department shall prepare and
distribute technical and educational information regarding
the scope and requirements of this chapter to the public. This
is intended to assist the public in complying with the require-
ments of their water rights and applicable water laws.

(2) When the department determines that a violation has
occurred, it shall:

(a) First attempt to achieve voluntary compliance. An
approach to achieving this is to offer information and techni-
cal assistance to the person, in writing, identifying one or
more means to accomplish the person's purposes within the
framework of the law.

(b) If education and technical assistance do not achieve
compliance, the department shall issue a notice of violation, a
formal administrative order under RCW 43.27A.190, or
assess penalties under RCW 43.83B.336, 90.03.400, 90.03.-
410, 90.03.600, 90.44.120 and 90.44.130.

Washington State Register, Issue 05-05

NEW SECTION

WAC 173-505-160 Appeals. All final written decisions
of the department of ecology pertaining to water right appli-
cations, permits, certificates, regulatory orders and related
decisions made pursuant to this chapter can be appealed to
the pollution control hearings board in accordance with chap-
ter 43.21B RCW.

NEW SECTION

WAC 173-505-170 Regulation review. Review of this
chapter may be initiated by the department whenever signifi-
cant new information is available, a significant change in
conditions occurs, or statutory changes are enacted that are
determined by the department to require review of the chap-
ter.

NEW SECTION

WAC 173-505-180 Map. For the purposes of adminis-
tering this chapter, the boundaries of the Stillaguamish River
basin contained in the figure below are presumed to accu-
rately reflect the basin hydrology unless demonstrated other-
wise.

Figure 2

Stillaguamish Water Resource Inventory Area (WRIA) 5: Stream Management Unit Control Points
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WSR 05-05-098
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed February 16, 2005, 11:18 a.m.]

Original Notice.

Title of Rule and Other Identifying Information: The
Department of Agriculture is responsible for administering
elections for advisory votes, marketing order referenda, and
board member selection. The proposed rule will address the
issue of how the Department of Agriculture will respond and
process unsigned ballot envelopes, which is part of the certi-
fication process to vote.

Hearing Location(s): Washington State Department of
Agriculture, Natural Resources Building, Second Floor, Con-
ference Room 259, 1111 Washington Street S.E., Olympia,
WA 98504-2560, on March 23, 2005, at 10:00 a.m.

Date of Intended Adoption: April 1, 2005.

Submit Written Comments to: George Huffman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, e-mail ghuffman@agr.wa.gov,
fax (360) 902-2092, by March 24, 2005, 5:00 p.m.

Assistance for Persons with Disabilities: Contact Roch-
elle Painter at (360) 902-2060, by March 16, 2005, TTY
(360) 902-1996.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed rule
is new and does not affect existing permanent rules. It pro-
poses to make permanent the emergency rule adopted
December 20, 2004. The proposed new rule sections estab-
lish department procedures for conducting commodity com-
mission elections for advisory votes, marketing order refer-
enda, and board member selection and specifically address
how the department will handle unsigned ballot envelopes
submitted by voters.

Statutory Authority for Adoption: RCW 15.65.047 and
15.66.055.

Statute Being Implemented: Chapters 15.65 and 15.66
RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Lynn Briscoe, Olympia, (360) 902-
2043; and Enforcement: William E. Brookreson, Olympia,
(360) 902-1810.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There is no requirement
for an economic impact statement as the proposed rule relates
primarily to internal processes on how unsigned ballots will
be handled by the department. The only cost to an affected
producer may be a first class postage stamp to return the cer-
tification. This cost falls far below the guidelines for an eco-
nomic impact statement.

A cost-benefit analysis is not required under RCW
34.05.328. Same as above.

February 16, 2005
Valoria H. Loveland
Director
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Procedural Rules for Administrative Function
for Commodity Commissions Elections

NEW SECTION

WAC 16-501-525 Unsigned ballot envelopes: Advi-
sory votes, referenda, and board member elections. The
director of the department of agriculture is responsible for
administering elections for advisory votes, marketing order
referenda and board member selection as required in chapters
15.65 and 15.66 RCW.

(1) The Department will mail ballots to those eligible to
vote in each election according to the terms of the applicable
statute and marketing order. Each voter will be provided an
official ballot, instructions for voting, a security envelope and
a return ballot-mailing envelope with a "Certificate of Eligi-
bility" (certification) printed on the reverse side of the enve-
lope.

(2) After casting its vote in the election, an eligible voter
must place the ballot in the security envelope. The security
envelope is then to be placed in the ballot-mailing return
envelope with the certification on the reverse side. To vali-
date its ballot, the voter is required to complete, sign and date
the certification.

(3) In the event a ballot is submitted to the Department
and the certification is not signed and dated in accordance
with the instructions contained on the outside of the ballot-
mailing return envelope or the ballot is returned in a different
envelope without a certification, the Department shall pro-
cess the ballot and the ballot-mailing return envelope as fol-
lows, if the Department is able to ascertain the identity of the
eligible voter from the envelope:

(@) The Department will not open the ballot-mailing
return envelope, but will make a copy of the reverse side of
the ballot-mailing return envelope with the printed certifica-
tion. The original ballot-mailing return envelope will be held
by the Department.

(b) The Department will provide the eligible voter with a
copy of the ballot-mailing return envelope with the certifica-
tion and require the voter to sign the copy of the certification
and mail it back to the Department so that it is received not
later than the date specified in the correspondence accompa-
nying the certification.

(c) The Department shall advise the voter about the cor-
rect procedures for completing the unsigned certification and

. that, in order for the ballot to be counted, the voter must sign

and date the copy of the certification, and mail it back to the
Department so that it does not arrive later than the specified
date.

(d) The signed certification must be received by the
Department within fourteen (14) calendar days from the date
the copy of the certification was mailed to the voter as evi-
denced by the United States mail date stamp, for the voter's
ballot to be validated.

(e) If the Department does not receive the signed certifi-
cation with the requested information within the specified
timeframe, the original ballot-mailing envelope will not be
opened nor will the ballot it contains be counted. The
unopened ballot-mailing envelope will be set aside and
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retained in accordance with the appropriate records retention
schedule.

(4) A record shall be kept of the date on which the
Department mailed the copy of the certification to the eligible
voter, the date on which the voter signed the certification and
the date that the Department received the certification. That
record will be retained in accordance with applicable records
retention schedules for ballots.

(5) Only validated ballots will be included in a ballot
count.

(6) This rule applies to elections and run-offs required by
statute that are conducted after the effective date of this rule.
However, subsections (3) and (4) do not apply in an election
once any election ballots have been counted or in a run-off
election once any run-off election ballots have been counted.

(7) This rule does not apply if the recount period speci-
fied in the applicable statute has expired.

WSR 05-05-099
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed February 16, 2005, 11:26 a.m.]

" Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
01-179.

Title of Rule and Other Identifying Information: WAC
16-470-103 Definitions and 16-470-105 Area under order for
apple maggot—Pest free area—Quarantine areas. This pro-
posal amends the current apple maggot and plum curculio
quarantine by changing the boundaries of the existing area
under quarantine to add a portion of Yakima County and
remove a portion of the existing area under quarantine in Kit-
titas County. An effective date of August 15, 2005, is pro-
posed.

Hearing Location(s): Washington State Department of
Agriculture; 21 North Ist Avenue, Conference Room 238,
Yakima, WA 98902, on March 24, 2005, at 1:00 p.m.

Date of Intended Adoption: April 7, 2005.

Submit Written Comments to: Henri Gonzales, P.O.
Box 42560, Olympia, WA 98504-2560, e-mail hgonza-
les@agr.wa.gov, fax (360) 902-2094, by March 24, 2005.

Assistance for Persons with Disabilities: Contact Henri
Gonzales by March 17, 2005, TTY (360) 902-1996.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The apple maggot
is an insect native to eastern North America. Its hosts include
apples, crabapple, and native hawthorn. In its larval develop-

ment stage it can cause extensive damage to fruit. Since-

1980, the Washington State Department of Agriculture
(WSDA) has conducted annual surveys for apple maggot.
During this past summer (2004), WSDA identified several
apple maggots originating from multiple sites in the Nile Val-
ley area in Yakima County. Consistent with the recommen-
dations of the Apple Maggot Working Group, this proposal
amends WAC 16-470-105 by adding a portion of Yakima
County to the existing apple maggot quarantine area. Survey
data from 2004 also allows further refinement of the bound-
aries of the existing area under quarantine in Kittitas County.

Proposed

Washington State Register, Issue 05-05

This proposal reduces the existing apple maggot quarantine
area in Kittitas County. In addition, this proposal amends
WAC 16-470-103 by eliminating the requirement that once
an orchard is designated as "threatened with infestation” from
apple maggot or plum curculio it must remain that way for
two harvest seasons.

Reasons 